


























CASES 
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oF THE 


STATE OF LOUISIANA. 


—p—— 


WESTERN DISTRICT, SEPTEMBER TERM, 1821. West's District. 


Sept. 1821. 
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ee 
MELancon’s 
MELANCON’S HEIRS ve. DUHAMEL. = 3 
Sek DvunHamEL. 
Appeat from the court of the fifth district. is eras 


verbal of the 
sale of a minor’s 


Brownson, for the plaintiffs. The plaintiffs real estate, by 

. . the parish judge 

demand one half of the price of a plantation, is valia, ‘altho’ 

° ° pk it be reduced to 

belonging, in common, to the widow and to writing in the 
r ’ French lan- 

the heirs of Charles Melancon, deceased. quees 3. a8 ee 

7 : sale might have 

The payment is resisted, on the ground been made by 

any Other auc~ 


that the proceedings of the family meeting, tioneer. 


The formali- , 


which recommended the sale, are not written ties, which the 
° . “a law prescribe 

in the English language. Constitution, art. 6, for the sale of a 

minor’s estate, 

sec. 16. are introduced 

‘ é e for his exclusive 

The court will perceive, that the heirs of advantage, and 

e a vendee cannot 

Charles Melangon are three majors and four successfully al- 

lege the want of 


minors ; and the defence goes upon the ground, any of them; se 
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wae gag that the sale is absolutely void, not merely 


w~ as it regards the latter, but as it regards the 
—* former and the widow; and that its nullity 


Denamex. may be claimed, even by the purchaser. 





that he cannot 


resist the pay- 1, No family meeting was necessary to 


ment of the pur- 


chase money, on ake the sale a legal one. 
the ground, that ak} 


the inventory & 2. If a family meeting were necessary, its 
other proceed- 


ings preceding proceedings needed not be written in the Eng- 


the sale, are in ~ 
the French lan- Jigh language. 


3. Admitting such meeting to have been | 
necessary; and that its proceedings are requir- 7 


ed to be in English, the defendant cannot take 
advantage of the irregularity. 


I. Before the act of 181 1, it was the duty ‘ 


of the parish judge to proceed to the sale of 


a succession, within convenient time after it . 


should be opened. Civ. Code 174, art. 128, and 
68, art. 56. By the act of 1809, the natural 
tutor, with the consent of thé under: tutor, 
might petition and be authorised not to sell 
a part, or the whole of his ward’s estate. 3 
Martin’s Dig. 126, sec. 10. By the act of 1811, 
minor’s property is to be kept unsold, unless 
the tutor, with the consent of the under tutor, 
and of at least five of the nearest relations of 
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the minor, or of an equal number of friends, 
if there are no relations, “ duly sworn to de- 
clare the truth, the whole truth and nothing 
but the truth; shall declare, that it is for the 
interest of the minor, that said property, or 


part thereof, be sold.” 3 Martin’s Dig. 132, 


sec.19. There is nothing, in this section of the 
act of 1811, which speaks of a meeting of fa- 
mily. Nothing which directs that the tutor, 
under tutor and nearest relations, shall be 
together when they make the declaration re- 
quired. Indeed, they are not called upon by 
this law, to deliberate ; but to declare, under 
the solemnities of an oath. They must all 
declare in favour of the sale; not merely the 
five nearest relations, of which‘a family meet- 
ing is composed in other cases, but the tutor 
There is 
surely nothing of a deliberative character in 


and under tutor must declare also. 


such a proceeding; nothing like canvassing 
different and contradictory opinions, and set- 
ting forth the opposing motives and arguments 


of each. In other cases, when a meeting of 


family is called, it is usually to deliberate 
upon some matter on which an unanimity of 
opinion is scarcely expected and certainly 
not indispensible. 


VoL. x. 29 
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ys Disrict. ‘Thus a judge appoints a tutor by and with 


w~ the advice of a meeting of family. “In such 
ee nts: (says the Civil Code, 62, art. 21) and in- 
Dunamez. deed, in every case where it is prescribed 
7 and necessary, that a meeting of family shall 
be called, such meeting shall consist of at 
least five of the relations; or if there be no 
relations of the friends of the minor called, 


by order of the judge, who is to appoint the 


















* tutor, in the office of any notary or justice of 
the peace, residing in the place, which said no- 
tary, or justice of the peace, shall put their de- 
liberations in writing, and cause it to be signed 
by such of the attending relations or friends as 
know how to sign, and shall also sign himself.” | 
Let us suppose the case, in which three candi- 
dates present themselves, to claim the tutorship 
of some minor. In obedience to our laws, a 
meeting of family is called to deliberate upon 
the interests of the minor, and to select a suit-- 














able tutor for him. In this case, the impor- 
tance of reducing the deliberations of the 
meeting to writing, would be apparent. The 
judge, who would be obliged to select from 
among the candidates, ought to have the whole 
of the particulars before him, as who had been 
proposed, by whom, and what arguments or 
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_yeasons were urged against and in favor of “ 
each. 

The act of 1811 does not even require, 
that the declarations, made under oath, should 
be put in writing. The judges™would, no 
doubt, always do it, in order to preserve the 
evidence of the formality having been com- 
plied with. And I suppose it might be done in 
the common form of affidavits, containing the 
necessary substance, made all of them at the 
same time, or at different times, as would be 
most convenient to those from whom thiey are 
exacted. IfIam correct in this, then these 
declarations, which may be made before any 
one competent to administer an oath, can in 
no respect be considered’ a written judiciah 
proceeding, within the meaning of the consti- 
tution. Asa matter of expediency, they are 
written to be sure, but not because the law 
imperatively commands it. A deposition is 
as much a written proceeding as these decla- 
rations, and yet they are made every day in 
French. But there is another ground upon 
which this sale may be justified, without the 
necessity of even the declarations prescribed 
by the act of 1811. It will be seen from the 

authenticated extract in this record, where 
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West's District. it says, es esclaves ainsi que U’habitation restang . 


Sept. 1821. 
ww hypothiqués, &c. That there was only one 
“—— tract of land belonging to the succession, 
Donauer, Which was that sold to the defendant. Now, 
| one ultimaté object of the sale was undoubt- 
edly to effect'a partition. For it will be ob- 
vious, on a liftle refleetion, that a partition in 
“nature could not be made without almost a 


total sacrifice. On such a partition, the wi- 


dow would take one half, which would have. 
left only two and a half arpents front, to be. 


*« _ dividegh among seven heirs, giving to each 
a Small fraction more than a quarter of an 
arpent;a portion evidently too small for any 


agricultural purpose. If then a_ partition 


could not have been made in nature, this sale 
comes within the exception statéd in that 
very act of 1811, Which prohibits in general 
the sale of minor’s property, except with cer- 
tain formalities. Martin’s Dig. 134, sec: 21, 
says, “ that nothing contained in the prece- 
ding sections shall be construed, in any case, 
in such a manner as to prevent any sale of 
minor’s property, should said sale be neces- 
sary, either for the payment of the debts of 
the estate, or for the division thereof, when 
there are heirs, who having attained the age 
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were major heirs, and the sale was necessary 


for a division. » The general prohibition can Deemei 


only apply to cases where the *ninor holds 
property in severalty, or where being in coms 
mon with others, a partition cdnnot be made 
in nature. 

It would be absurd, as well as contrary to 
the exception contained in this statute, to 
say that majors must remain in common, be- 
cause a meeting of family, deliberatiig upon 
the interests of minors only, might happen to 
be of opinion, that their interests would not 
be promoted by the sale, or because the de- 
elarations required by the statute, could not 
be obtairled. The enjoyment of one’s rights 


cannot be so clogged and%hackled, not even — 


for the benefit of minors. 

The Civil Code, 184, art. 156, has expressly 
declared, that * none of the co-heirs.or co- 
proprietors of an undivided thing or estate, 
can be obliged always to remain in that state. 
Thus, any of the co-heirs or co-proprietors 
of age, or minors, can compel the others to a 
partition of the estate, which they possess 
_ jointly, whatever be the lapse of time during 
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_ of majority, or being emancipated, shall claim — ; 


their portion of the same. In this case, there wae | 
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.* ore which the joint tenancy may have lasted.” 
- +) ~we~ Again, 188, art. 171, “ where things are by 

Marae their nature indivisible, or when they cannot 
Sicnianems: conveniently be partaken, their sale must be 
proceeded ‘by cant or licitation. Id. art. 172. 
Cant or licitation is the act by which an in- 


. moveable, which is common to several per- 


»« adjudged to one of them, or to some other 
person.” We can scarcely need any direct 


: « “proof, that the majors had claimed their por- 
. ” tion, of the succession, since they could have 
~ . no motive for wishing to abandon, for a long 


time, the enjoyment of their rights. It will be 
seen, however, that the sale was made at the 
instance of all the heirs; of the majors, as well 
in their own names, as in the names of the 
minots whom some of them represented. 
What personal interest could have prompted 
them to solicit the sale, but to obtain their 
portion of the succession. It will not be ex- 
pected that we should shew that a petition 
had been filed in the office of the parish judge, 
claiming a partition in form. It cannot be 
difficult to comprehend, that in these small 
successions in the country, where there are 
many heirs, and where the portion coming te 


sons, and cannot be partaken conveniently, is 
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desirous to get what is coming to them, as ww 
speedily as they can, and as little as possible —- % 

vs. 


incumbered with charges and expences, that Dvnamet. 
lawyers are very seldom employéd in these 
cases, and that no rigid observance of forms 


is exacted. The truth is, we have never had 


a 


‘any known and established rules of proceed- 
ing in the parish court, before the act of 1820, 
and applications to the parish judge, for the 
exercise of his official duties, were more fre- 
quently made verbally, than in any other man- 
ner. In the case under consideration, it was 
obvious that the property must be sold, as a 
partition could not otherwise be made; and 
when once sold, there could be no difficulty 
in dividing the proceeds among the heirs, and 
that, without any formal petition for that pur- 
pose. Indeed, there could be no necessity 
for a formal petition to do that which all the 
heirs were ready and willing to do amicably, 
and without coercion. What is called a 








meeting of family, in this case, the proceedings 
of which are objected to, as being written in 
French, may with more propriety, be consi- 
dered a meeting of co-proprietors; and their 
deliberations may rather be regarded as a 
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each, is. but small, the parties interested are West's District. 
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mutual expression of their consent that a sale | 
“~~~ should be made, in order to enable them to 


divide and enjoy, in severalty, their respec. 


Denamnt, tive interests, than as the proceedings of a 


meeting of family, assembled to deliberate 
exclusively upon the interests of minors, 
The sale was a necessary preparatory step 
towards a partition, without which, the par 
tition could not be effected ; a measure which 
might have been coerced, if necessary, by 
the majors, and which was, therefore, properly 
assented to by those who represented the mi- 


nors. The sale was a cant or licitation, which | 





it was competent for the judge to decree, on | 


seeing that a partition was otherwise imprae 
ticable, even though it had been opposed by 
the representatives of the minors. And can 
their consent make the sale less legal? I 
should think not. 


II. It has been contended that the section © 
of our constitution under consideration, should 
receive a most liberal interpretation, that 
what is called the policy of the law exacts it; 
that the government of the united states, in 
having required as a condition to our admis- 
sion into the union, a provision like that, con- 
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tained in our constitution before quoted, hada 
deep design to produce by it a’ change in'the 


language and manners of the people of this — 


state; that courts of justice ought to lend their 
aid for the accomplishment of this object, by 
a construction, which will extend as widely 
as possible, the influence of the provision — 
I think, however, that another and far differ- 
ent motive may be attributed to the govern: 
ment of the united states, for having stipula- 
ted the condition of which I am speaking; a 
motive which is much more obvious, ratignal 
and consistent with truth, than the one which 
is suggested by the counsel for the defendant. 
The constitution of the united states, art. 4, 
sec. 1, says, that “full faith and credit shall be 
given in each state, to the public acts, records 
and judicial proceedings of every other state.” 
It was undoubtedly the object of this section, 
to place the acts, records and proceedings of 
each state, on a more favourable footing in 
.the other states, than those of foreign coun- 
tries; and-as, they possess these privileges 
and advantages, it is but fair that they should 
be written in a language the least likely to 


embarrass those who are thus to be governed 
and affected by them. Hence, the propriety 
30 


Vou. x. 
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— a of the condition, as it regards the “ laws, 1 Pee a eae 
wv~ cords and judicial and legislative written prow 

| 

— ceedings of this state.” We have no need df £ . 
Desans:, the forced hypothesis put forth in the defence, ah 


to account for this conditiony It is the very — 
excellency and distinguishing feature in the 
government of these united states, that it is 3 





tonducted upon a plan diametrically promt ulti 
to those refinements in policy, which, for the Pin « 
most part, characterise the intrigues and poli ine 


tics of courts; that it leaves human affairs to ‘| be d 
proceed as far as js consistent with the public | 
good, in their natural channels; that it does a | 
not entangle itself by’ artifice and insincerity, — 
nor intermeddle more than is necessary with by 
merely private and ordinary affairs. It is to 
this unrestrained liberty in every thing, that 
we shall owe our future® greatness ; and it 
is because I am fully persuaded that the _ 
government of the united states has hitherto 4 
been administered upon this simple and un- . d 
artificial system of policy, that I cannoteredit. j 
those deep and far-fetched views which have — Vain 
been imputed to itin this‘case. But, however 
this may be as it regards the general govern- 
ment, it is certainly the duty of courts of 
justice, in the construction of laws, to carry 
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jrito effect the most obvious, natural and ett 
thorised intentions’ of the legislature, not ows 
those which an ingenious mind may conceive | ee ae 
asmerely possible. This court will not there: punasti,. 
| fore, I am persuaded, ' strain the constitution 
for the purpose of promoting intentions which 
are neither obvious nor natural, and which 
by some, may also be thought unauthorised. 
| Are there not inducements enough for the 
} cultivation of a language, in, which ‘are writ- 
| ten our constitution and laws, in which is to 
| be embodied our future history ?. Would it 
“} be difficult to prove that this state must, in the. 
‘} natural course of things, assimilate in its lant 
_ guage and manners to the restof the united 
| states? Is it necessary to resort “to an irisit 
| dious policy, to force us to become otie peo 
4 ple? Must those changes, which if uncoerced, 
| | would be yielded to with cOrdiality, be ren- 
-} dered ungracious by a haughty and unconcili« 
: sting air of compulsion? I can see no neces 
3 itity for all this, and it appears to me, that if 
\ government of the united states have so 
"Jintended, they have intended a very foolish 
ine But to come to the question. The 
ords of the constitution are, that «all lawé 
iat may be: passed by the legislatureg-and 
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Mipsis Desai. the public records ofthis state, and the judi. 
wr. cial and written legislative proceedings of the | 
nine “4 same, shall be promulgated, preserved q 
Dunauzz, conducted in the language in which the con. _ z 

stitution of the united states is written.” 

It will not, I imagine, be contended that the 
proceedings arraigned in this suit, come with - ; 
in the meaning of the words, “public records? — iS 
It' will be admitted on all hands, that the word | 

public, as here used, means political ; that the 
term is used to Jesignate records, which re 
gard public, as contra-distinguished to pri i 
affairs , that is the records which are keptof | 
the acts of that ideal, being called the publigy | 

If there copld"be any*doubt in the English | 
text,. there can be none imthe French, the 

‘ corresponding wards of which, are kes an | 
chieves de cet etat. it has; however, been com | 
tended, and I suppose, will be again contenk | 
ed, that the proceedings of'a meeting of fami | 
ly are judicial proceedings, within the meanit g | 

















of the constitutign, and must therefore be writ] 
ten in the English language. Perhaps this | 
question does not open a very wide field “i | 
argument. But it appears to me, that if the: 
term jndicial is restrained to its natural ¢ 


. ordinary meaning, it cannot be applied to tl a | 
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"proceedings of a meeting of family. I should == = 
call no proceedings judicial, excepting those www 

. either of a judge of a court, or of some'of its = 
officers ; and the proceedings i in question, are Denamnt, ‘am 
neither those of a judge of a court, or of any ae 
ofits officers, which I think I shall be ale to é 
demonstrate. 

The Civil Code, (before soot page 62, 


the 

ths 

Cie 

nd art. 21, says, that in every case where it is pre- 
* & 

res 

ale 

of 























scribed and necessary that a meeting ‘of family 
shall be called, such meeting shall be called 
in the “office of @ notary or justice of the 
~ peace,” &c. [t is no where said that such a 
meeting shall be called beforea judge, before 
a court, or before any officer of a ‘court— 
Neither is the duty *of' thetofficer before whom 
the meeting js called, a»judicialduty. It is 
merely notarial. He shall put,"says the law, 
“their deliberations i in writing, and cause it 
to be signed, %&c. He does'not assist at their 

. deliberations. He does not direct and con- 
' trol them. Nothing canbe more apparent 
than the difference betweén the duties of a 
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Ss SIE i APE AR es 
Ae Ret oA 
‘ital AND Lee ee 
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ist eg ee 
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f 


: judge and those of a notary. They are two 
| distinct and independent bodies of magistracy. 
o It is the duty of a judge to declare what tlie 


law is. Itis the business of ‘the notary to note 
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Ls Win ama what’ laws the parties, by their agreements, 
4) “cw ‘impose upon themselves.» ‘It is the duty ofa 
eo =—" judge to decide what the parties shalldo— 
* penswe Itis the business of a notary to,reduce to | 
# writing and record, what the parties agree 
ey a. The one -is* an officer, in whose 
capacity to judge what is right, the lawhas 4’ ing 
placed confidence, and toahose decrees it — 4 _ de 





therefore exatts submission. ‘The otherisan | ™? 

officer, in whose capacity.and fidelity to put the — Eb» > the 

thoughts; opinions and:engagerhents of others 4 Cth 

in“ writing and in form, the law has placed - ha 

ki confidend®, and theréfore calls,their acts aus . _ =we 
4 a paeatic, and gives them the privilege and pree SPF 


‘ eminepee over other instruments, of being fall — 4 q by 
’ proof of what they contain. Thejudge com. | “ 
mands oum Fespeét and forces qur obedience. a eb 
The’ ‘notary éhercises: hi#fanctions*i in retire. 
ment and seclusion, and ghis acts are subject 
to the superintending authority of courts, who 
» regulate and control them. The duties of,.* i 
. the notary are merely ministerial | duties ' + 
‘They éan have nd pretentions to be called . 
judicial. Why then call the proceedings ne- * 
cessarily had before such an officer, judicial , * 
proceedings ?-It will perhaps be said that. the 
meeting of family:may be called in the office 
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of a justice of the peabe; who’ is a jaliackal of Ware Dine i 
ficer, and, therefore that the ‘Proceedings may wwe 
be judicial. But no one can seriously believe ae yi : - 
that these proceedings are to possess @ vary< Dumauat! s 
* ing and shifting character, according to the Ye. 
q : description of magistracy before which: they = 
4 may take place. ‘If; however, such could be , 
i * the case, it would be sufficient, to shew that * 
| the officer before whom the proceedings were * 
had in this instance, was a notarial offiger, as a 
well as a judicial one. The court will not *. ss 7 
presume that a notariabduty was'pefforafed Pe 
by him, in his judicial, ree than his s hotarial Ty 
capacity, merely to mate the} proceedings phad — 
before «him, voids If justices of the” peacé 
have been by law deemed competent'to thé diss ,+ 
| charge of these notarial duties ; if meetings of 
7 family may be convened indifferently, before-a’ ae 
fiotary or justi¢e of the peace, it was probably: oe oe 





- oe 





id 





E 


ag permitted with the view of multiplying, ae ie e, 4 
qq 3 ynuch as possible, the facilities of these pros Reis ae? 
‘| ceedings, and because they are not extxemely | 


_ difficult, and because, at all events, they ‘are 
subject to,revision before another officer; who 

q | _ can take'the necessary steps to correct what. 
» «may be found erronious in them. 


_ dtmay be contended that these proceedings 
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aoe my were had beforé the judge himself, and there- | 
“~~ fore are judicial: »This' court, however, well — 
ae knows ‘that .parish: judges are ex officio, both 
Deuaua:; notaries and justices-of the peace. 3 Martin's — 
Dig. 270, n.13. :& Id. vol. 2, 214, sec. 5. So | 
by that, as to these proceedings, he must have act. j 
ed in one or the éther of ‘those capacities, 
a * since there i is no authority for talling a family * | 
- *meeting, before a judge} agsuch. There isa 
* case ip 1 Martin, 137,.9, which perhaps bears 

; *  —_, @ uporithis point, thé case,of Detournion vs. Dore 

* méthon.% ™ % é 
Sih 3 fn that case, it ie decided that the parish — 
judge, rho yas * then® ex officio sheriff. could . 
' Hot a for a’cont mpt of his authority, as 

, ‘ judge, while performing’ the duties of sheriff 
This decision shews, if any, decision were 
necessary to shew, that shire more than one 
_ office is united in the same BeFeon, the’ law 
will judge of the capacity in which he acts, . 3 
‘from the nature of the duties which he is dis- ‘: 
oa charging. : ' 
' Iknow of but one ground more, upon whit 
it can be urged, with the least colour, that 
these proceedings are judicial. It+may be 








eae 


eee ee 
ae 


- said that they are 30, because they have been 
had in obedience to the order of ajudge ; 
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‘a though not diroetly. they are indirectly West's Distics 
























undér a commission jigg@d for that” purpose, 
woyld be a jadicial™ riengproceplin 
such “deposigiot canget oth erwigg 

than in,writing,® The answering ‘of interroga- 
tories, in cOmpliance Wwithgan order of court 
requiring it,« would be a judicial written pro- 
ceeding. Fifty other cases might probably 
be stated, which would be equally as objec- 
tionable as the one before the court. If any 





q the proceedings of a judge, and consequently ale 
| judicial. If, however, these secondary and re- ~~ 
| mote consequences are to be brought within Dozamsn 
: 1 the prohibition of the constitution, there are 
” few proceedings in this state, which will stand ‘ 
a scrutiny. .For instance, the sale of a succes- wires 
‘ sion, made in obediende to an order of. the, ° 
4 parish judge, by an auctioneer, would be a* 
: judicial proceeding; and the written part of it, 
4 the process-verbal of the sale, would be re# 
quired to be in’English. “The taking6f a dep . ! 
: position out of*the statey by an order’ of Burt, ” + 





object of great public utility were to be pro- 
moted by such a construction, it would be the 





| less censurable. But instead of that, it lets in 
tf a confused and inexhaustible train of evils and 
| abuses. It invites litigation and bad faith, 


Vou. x. 31 
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West’n District. broduces ruin to parties, and disorder to the 


public. 
On principle, therefore, I think that such a 
construction ought not to prevail; and on the 


score of precedent, I think there i is quite ag q | 


little pretence for it. The first’ decision 
which I can find in this court, that bears any 
analogy to the present case, is in the suit of 


 Clark’s ex. & al. ys. Farrar, 3 Martin, 248, upon 


a’bill of exceptions. “In that.case the instru- 
ment of ,sale and mortgage, on which the suit 
was bréught, being ‘attached*to the petition, 


| and made-a part of it, jit was contended that 


it should have beer translated into English, 
and furnighed to the defendant. But the 
court:decided that it was mere eyidence, and 
need not be translated. . This decisign will 
not, I presume, be inndked by the’ defendant. 
The next case in point 6f time, is:that of Du- 


* fou & al. vs. Massicot & al. 3 Martin, 291, in 
, which it wasdecided that the judgment of the 
parish court of Placquemines, and the proceed- 


ings in execution'of it, were had during the 
intefim,between the territorial and state go- 
vernments, and were not therefore unconstitu- 


tional. As yet we find ‘nothing against the 


plaintiff’s right of recovery-in this suit. The 
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next case is that of Dussuau’s syndics va, Bre- 
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deaur. 4 Martin, 450, Here the defendant’s ge ge 


mistake may be said to have commenced; the ~w>~~ 


court says “ We incline indeed, to think that 


the acts of creditors, convened by a court of ret 


justice, are part of the judicial proceedings, 


the whole cotirse of which forms what is called — 


juicio de concurso ; and as our constitution di- 
rects that all judicial proceedings.shall be re- 


corded, and: conducted in English, we are. 


disposed to believe that: if thé objection rais- 
ed, had come from a person who had no con; 
cern in, nor adhered to the proceedipgs com- 
plained of, it would be our duty to declare 
they were not legal.” "The opinion here inti- 
mated has, however, béen confirmed by a’ sub- 
sequent decision. 7 Marti, 469» So that the 
law; in regard to the ‘proceedings of insolvent 
debtors, may now. be considered ‘as settled. 
But let it be remembered, that this decision 
has been made with an express reference to 
the Spanish law, where such proceedings are 
denominated jutcto de concurso ; that they take 
place ipa contentious tribunal ; that there are 
in such proceedings, two partieg opposed to 
each other, the insolvent debtor on the one 
side, and his creditors on the other; that an 


appeal.is made by both parties, to a tribunal 
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appointed by the law to decide between them; 
and consequently, that the proceedings have 
every requisite necessary to give them the 
character of judicial proceedings. 1. come now 
to the last reported case, which I shall notice 
on the subject of these proceedings, a case tri- 
umphantly quoted by the. defendant’s counsel, 
and considered by him as putting all contro- 
versy atrest. It isthe case of Tregre vs. Tre- 
gre. 6 Martin, 665, 9. The facts, as. stated 
by the court, were, that Antoine Tregre, the 
defendant, after the death of Mary Hydel his 
wife, caused an inventory of their joint estate 
toe be made, and obtained the whole estate 
to be adjudicated to himself. .Four of the 
children of the deceased claimed the nullity of 
the adjudication, on the ground that the family 
meeting, whose consent is required by law, to 
an adjudication of this naturé, was irregular 
and incomplete, and that the proceedings on 
the adjudigation were not written in English, 
as all judicial-proceedings ought to be.. Upon 
this case the court observes, “ it-has been de- 
batedbetween the partieswhether these pro- 
ceedings are such as the: law calls :judicial— 
Bat having no doubts that the acts of a judgey 
presiding as such, ‘tojthe petition gfan estate, 
and decreeing the adjudication of it, accor- 
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ding to law, are with the character Msp (02h “4 
of judicial proceedings, it is our,duty to de- ~~~ 3 
MEvaNcon’s 

‘BEIRS 4 


clare, that unless such proceedings are’ written 


in English, as the constitution directs,.we are Doxamas. 


bound to pronounce them void.” If I could 
have felt any doubts of the correctness ofithe 
position which I have been labouring in. this 
argument to maintain, the reasoning of this 
case would completely have dispelled them. 


So far from.its .being an authority for the-de- 


fendant, I consider it almost a conclusive one 
for the plaintiffs. ,The very. distinction which 


I have endeavoured to illustrate between:the « 
proceedings of a judge, and those of.a notary, * 


though not expressly stated, is véry. strongly 
implied. To the meeting of family, it was. ob 
jected that the proceedings were “ irregulat 
and incomplete,” and, We learn from the his 
_ tory of the case, that am attempt was made 

_to-establish this objection by parol evidence}; 


“ so that the irregularity must have related to 


something else than the mere. language in 
which the proceedings ‘were written and res 
corded; though the last objection was urged 
also, not however, ‘to: the: proceedings of »d 


mere meeting of family, but as'if todistinguish 


it from the other, “ irregular and inedmplete” 
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West'n District. proceedings. The learned judge who d 


well say,under such circumstances, that there © 
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vered the opinion, proceeds to state, as an ¢ ; =. 
ditional objection, that “ the vencential etal 
the adjudication were not written in English, curd 
But, observe the language of the opinion. calle 
« Having no doubts that the acts of a judge, | gre 
presiding as such, to the partition of an estate, | om 
and decreeing the adjudication of it accom | pee, 
ding to law.” It was the “acts of a judge” | 4,, 
then, that were in question before the court, D wid 
not in his capacity of notary, auctioneer, or — spe: 









justice of the peace, but “ presiding as such;” si pro 
that is, as judge to the partition of an estate, P| fore 


which shews also, that the court looked to the 


nature of #he duties that the judge was die | 


chargipg, in order to ascertain the character of 4 ten 


ee 
che 
a 






his acts, an inference strengthened, and it ap- | 
pears to me, put beyénd doubt, by the conela- | 
ding clause, “ and decreeing the adjudication ” 4 
of it according to law.” The court might 


was no-doubt. ’ It was too plain a case toad. | 
mit of doubt, and ifthe facts in this suit had | 
been similar to the facts.in that, I should also | 
have felt that there was no doubt, and should 7 the 
not have troubled the court with this argu | of 
ment. But here the only decree given by — 
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} ‘throughout, the distinction between his judi- 
7 cial and notarial duties. As notary, he has re- 
} corded the deliberations, if they may be so 
called, of the meeting of family convened be- 
fore himself. As judge, he has decreed the 
homologation and confirmation of these pro- 
| ceedings, and orders their execution; and 
} has decreed also, the adjudication to the. 
widow, as recommended by the meeting. He 
speaks of himself as connected with these 


| | proceedings in thé third person. “ Let the 


"| foregoing proceedings of the meeting of fami- 
_ | ly had before the judge of the parish of St. 

y Martin,” &c. If the constitution 18 to be ex« 
tended, to make void such proceedings, we 
gre in a most lamentable condition in this 
part of the country;, and many will be led to 
regard the law as a mere cover for legal 


vi ! swindling. Some estates to the amount ‘of 
“) more than a hundred thousand dollars, anda 


still greater number under that sum, have 


been sold: in this parish, with precisely the. 


| the judge is in English. He has kept ap, Wows 


District, 
Sept. 1831. 
Mrrancon’s 
HEIRS 
es 
Dunamzt. 


same formalities; and I make no doubt that... 


the same thing has been done in other parts 
} ofthe state. This! know is not an argument 
} for the court to give an illegal decision.» But 
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West's District. in doubtful case, it is certainly right toooll 


to consequences; and the court will not, I auld 


certain, rashly entail upon the public evils so 
serious, without a pretty urgent and obvioug 4 
necessity for so doing. Before concluding a}. 
this point, it may not be amiss to notice, that ~ 
I have understood that this court should have — 
decided the award of arbitrators to be judicial — 
proceedings, within the meaning of the consti- ~ 






tution. If so, it must probably has been on 
the ground, that arbitrators are judges, ap- 
pointed by the parties, and that their award 


is in itself a judgment, that cannot, if legally 
given, be altered or varied by the court; and 
I cannot conceive that such a decision should | 
militate the least against the principles which | 
I have been endeavouring to maintain in thi¢ 4 


suit. 


III. Admitting all that I have hitherto said a yg 
to be fallacious; admitting a:meeting ‘of fa- ” 


mily to have been necessary in such a case as 
this, and that its proceedings are required to 
be in English, still another question lies in the 
way of a decision for the defendant; can he’ 
take advantage of the irregularity ? Will the 
law permit him to dispute the title which hie’ 
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has acquired? Can he-claim;, not, that the Worn Disc . 
title shall be made good to him; not that.he pins are ' 


shall be secured a satisfactory indemnity, ,in 
case of a possible eviction, at some future pe- 
riod, but that the sale shall be avoided and 
set aside altogether, in his favour? It is dif- 
ficult to say, whether reason or authority is 
most strongly opposed to such pretentions, 
I. do not know whether the defence, in this 
case, will strike every body in the light it does 
me; but to me it has the appearance of trif- 
ling with good faith, to say the least of it. 
That part of the answer which relates to 


. Pierre Broussard’s claim, the court will per- 


ceive, is not supported by a scintilis of evi- 
dence ; and as to the last plea, that “ the pro- 
ceedings in the inventory and sale, were con- 
ducted and carried on in the French lan- 
guage,” the court cannot mistake its object. 
The court will see in it the desperate efforts 
of a man, who wishes to shake off, by any 


» means, a bargain that he has become tired of, 


Itis not because he seriously apprehends any 
danger from this quarter, that such a plea is 
resorted to. Had ‘that been the case, he 
would have been satisfied with the offers made 
him by the plaintiffs. In. vain do they, tell 
Vou. x. 32 , pie 


,) eee 
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3 yee he him, “sir, you have got an unquestionable 
—w~ title to about three-fourths of the plantation. 


er ae You have the rights of the widow, who was 
Dvnamer. entitled to one half. You have the rights of 
. the three major heirs; at least, these pro- 


ceedings are binding upon them, and it is ex- 


: tremely questionable whether even the minors | 
} ean object to them. But whether they can ‘, 


a or not, we are willing to give security to any 
i extent, that they shall never do it.” A rea- 
q sonable man, fond of his purchase, and wish- 
ing to retain it, would certainly have been 

satisfied with all this; but not so doctor Du- 
haniel. A confirmation in the most ample 

, fori, cannot satisfy him; nor security to any 
extent. Nothing, indeed, will satisfy him, but 
to set aside the sale; and in this, it appears to 
me, he is too unreasonable to be indulged. 
The court. will please: to observe too, that 

: the defendant is, at this moment, in the actual 

. and undisturbed possession and enjoyment of 

the property sold to him; that one year’s 

crop had been drawn from it before the 
comméncement of this suit; and that profits 
are probably yet derived from it by the de- 
fendant. Suppose the sale to be set aside, 
what are to become of all these? Is the de- 
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fendant to account for them? Or do the! ven- big eng > ae 
dors. forfeit them, asa sort of punishment,for, ~~ 


having made an illegal sale of their property? 


Is the cause of nullity good, only by way. of, lice suee 


defence? Or, suppose the’ price to have:been’» 
paid at the time of the sale, could the dé-, 
fendant have asserted its nullity by an ori- 

ginal action? If so, within what. time must . 


such action be brought? Can theedefendant, _ 
enjoy'.the property as long as he pleases, , 


and when he gets tired: of it, annul the sale,’ 
and claim the re-payment of the price?’ 
These are a few of the absurd’ difficulties 
which the defence suggests.» I appéal tothe, 
experience and knowlege of this ¢durt, whe- 
ther applications to annul the sale of a piece 
of property for alleged defect of title, are fre- 
quently made. by a vendee while in the full 


and undisturbed possession and enjoyment of 


~ such property ? On the contrary, is,not the 
whole policy. of the law opposed: to ‘sueh a 
practice? What would be. the consequence 


of permitting it? The consequence. would 


be, as in this case, that whenever the. vendee 
was called upon for the price, he would begin 
to. cavil about the title. Or if, in. the fluctu- 
ation of eyents, the property should become 
less valuable, the vendee would begin to’ 
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West's Distri t! , , - 
iol 1821. search for some defect in the title, which 


~~ would enable him to throw the property back 
cary : again upon the hands of the vendor. But 


Br: Dewanteb. this®coutt has already decided, 7 Martin, 


. ' ,¥°223,-that the vendée cannot refuse payment 
of the price, nor can he require even security 
} from the vendor, until disturbed by- a suit ac- 
is _ tually brought to evict him. The law only 
ma, speaks of * suspending payment” in certain 
\ . _ eases,"but no where of withholding it altoge- 


le Sr ii ‘her ; and those gases in which it may be sus- © 
: ...., pended, are stated to be, when the purchaser 
PP ig disturbed by an action, soit hypothecatre, sott 
an revendeatign. Civil Code, 381, art. 85. What 

are the dbligations of the vendor in the con- 

tract of sale? The Civil Code, 348, art. 24, 

says, that there are two principal obligations, 


| 





viz. that of delivery and warranting the thing 





sold. The first of these objections the plain- 
tiffs have already complied with. The de- 
livery has been made. As to the second, the 







same authority says, art. 25, that it has refers 





ence to two objects. First—peaceable pos- 





session : secondly—hidden defects or redhi- 





bitory vices. As long then, as that peaceable 
possession, which the vendor is bound to war- 
rant, remains undisturbed, no breach of the 
vendor’s obligation of warranty can be alleg- 
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ed: But it-may-be said, perhaps, that it is of bar mesg 
the essence of the contract of sale, that a title wow 
should be given to the thing sold. That whens "umgs 
ever this is not done, there can be no sale. * puusuzt 
A slight examination of authorities will, how- “ 
ever shew, that a valid title.to the thing sold, 

is not of the essence of the contract of sale, * ° + | 
A man may sell a thing to which he ha# no») "°° 
title at all, the thing of another; and do it” + nee 
without the owner’s consent, and the s sale me > OO 
be valid... Not, indeed, so as to transfer the a 
property to the purchaser, but so as to bipd « age 
the parties to their contract. The vendor ts 
obligates himself by such sale to delivery and . 
warranty, the same as if the title had been in 


him, and the vendee becomes liable on deli- 


very, to pay the price. On this subject I refer 
the court to ff. 18, 1,28. .Domat, part 1, kv. 3, 
tit. 2, sec. 4, art. or n. 13, Pothier Tratté du con+ 
trat de vente, part 1, sec. 2, art. 1, n. 7. »5 Parte 
| da, tit. 5, ley 19. Febrero addicionado 6 libreria 
| de escribanos, part 1, cap. 10, sec. 1, n, 7, vol. 2, 
p- 363. 

Such is the general doctrine, when a man 
sells as his own, the thing of another. And 
if the purchaser was aware of it at the time of 
the sale, the seller is not even liable in da- 
mages, nor bound to restore the price, unless 
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Wee's Dat it is expressly so agreed. Febrero, ibi, 5 Pars . 
ww irda, ib. Iam now going upon the hypothe: 
= sis, that the proceedings of the meeting of fate 
Dowamnt “mily are, as’ the defendant contends, void; 
that this sale is the same as it would have 
been without any such proceedings. Upon 
this hypothesis, it is the sale of minor’s pros 
* ,peity, without being legally authorised, and! < 
uch a sale, I admit, is null; though a furthe | 
souningtige of authorities will shew, that hi . 
ds a mere relative, and not an absolute nollity | 
ee tye though it may be asserted ‘in’ favor of tht 
* anifigr; it cannot against him. On this poi : 
™ “Lrefér the court again to the same T'rec : 
of Pothier, part 1, sec. 2, art. 1, n. 13, p. 9, well 
it is said, that we cannot purchase propertyig§ 
which we have the administration. That atm 
tor cannot purchase property belonging to bi h 
ward, &c. but that the nullity of these sal 8 
not absolute, like that of the property outd 
commerce; that the nullity is only pronounce 
against the tutor in favor of the minor; thati i 
"is established to prevent the frauds of a tuto ’ 
who, for his own interest, might be induce | 
to purchase at too low a price; or to become 
the purchaser of those things which it wat 
not the interest of his ward to-sell; and fut 
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ther on, under n. 14. the author says, that there West Dil ill ‘: 
is also reckoned among things which cannot ou 4 
be sold, les heritages et autres immeubles des mi= we 
neurs, §c. That these things’ can only be bowai 


sold for some just cause, in virtue of the de- 














“7 cree of the judge, and on observing certain — 

hoedll preliminary formalities. But continues the . 

U 1 author, /a nullité de la vente de ces choses nest aus- , 
ae si qu'une nullité relative, etablie contre Pacheteur; 

" 4 “gut nen peut opposer la nullité. The author ie 


then goes on to state, that ifa third person * 
sells, as belonging to himself, un heritagey & 
piece of ground which belonged to the chuschy, + 3 


“f-. to minors, or to other persons #imilarly ci 2 os 


cumstanced, the sale is valid, de méite qyamoug * - aA 
avons vu que létott la vente de la chose Mode * Bi 
It had formerly been supposed by spp thag” 
the art. 1599 of the Napoleon Code had chang- 
ed the ancient laws of France on this subjeet. 
The article is in these words, la venfe: dela 
chose d’autrui est nulle—elle peut donner tieu a des 
dommages— interests, lorsque l ’acheleut a ignoré que 
la chose fut & autru. Many decisions have, Fe: 
however, taken place in France, subsequent 
to the adoption of this article, which shew, 
that even now the sale of minors pr ty, 
without pursuing the necessary formalities, 
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for such sales are not considered absolutely ‘ 


void; that the nullity is considered merely 
relative, and only to be taken advantage of 
by the minor himself. Ina work entitled Ju. 
risprudence du Code Civil. Ihave found many 
decisions which go to support the general 
principle, that the omission of a formality es- 
tablished in favor of minors, can only be 
objected to by them, and cannot benefit 
others. In vol. 8, p. 147, of this work, the fol- 
lowing principle is decided, as stated by the 
author, to wit, La restitution des mineurs ne pro 


_ fiterait point aux majeurs. In vol. 16, of the 


same. works pg 456, the following principle is 


- decided,vas appears from the author’s note at 
. the’ head of the case reported. On ne peut 


opposer, au mineur le defaut d’autorisation dans 
les actes On elle est empérieusement exiyée par la lot. 
In-vol. 21, p- 294, of the same work, the follow- 
ing note is at the head of the case decided. 
La nullité résultant de ce que le tuteur n’a pas été 
autorisé pour plaider n’est relative qu’au mineur, et 
ne peut étre invoquée par l'autre partie. | Voyez ce 
que.nous avons dit sur les nullités, p. 65, et 356, 
ler volume de cet ouvrage. On referring, as di- 
rected by the above note, I find the follow- 
ing femarks in p. 65. Nous observerons d’abord 
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of que les nullités se divisent en absolues et en velattees: = ro 

me Les premieres proviennent de la violation d'une loi ~~~ 
. : Ait , - 2» Maancon’s 

ry dont l'interet public est le principal objet ; tout indt- unin 

al vidu ale drost de les opposer ; teles sont cellesresul- Devamst; 

os tant de la contravention aux art. 144, 147, 161, et 

e suiv: du Code. Les secondes naissent de Vinfrac- 

it tion d’une lot qui ne concerne que V'interét privé deg 

» a parties. Onen voit de examples dans les art. 180, © 

ee | ef 182. But in vol. 17, p. 432, of this+ work, 

: there is a case in which the art. 1599 of the 

> os Code Civil, before quoted, is fully discussed. 


, | From the report of this case, it Appears, that 
; one Pasquale sold to a madame Pahialis; at’ 
a private sale, an estate belonging to his chil: ” 
dren. The purchaser, after enjoying? with- 
out disturbance, for three years, brought suit 
against Pasquale and his children, to get the 
sale annulled, pretending that it had not been 
made in conformity with the articles 452 and 


{ 457, of the Civil Code. But as these articles 





do not expressly declare that sales made. in 
¢ontrayention of them, shall be null, she pro- 
bably despaired of success, and abandoned 
the suit. At the same time, however, she 
commenced a new suit against Pasquale, the 
father, claiming that the sale should be an- 
nulled, as being in violation of article 1599, 
Vou. x. 33 
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West'n District. [t is scarcely necessary to add, that the court . 


decided against her pretentions. The court, 
in giving their opinion, observe, p. 438, Le ven2 
deur dans le cas dont il s’agtt, n'est point un tiers 
non interessé qui dispose sans Paveu du. proprie 
tatre de la chose d’autrut, mats il est un mandataire - 
que se charge de l’interet du proprietatre, qui promet 

en propre de Pexécutton du contrat, et de la rati- 

fication de celui an nom duquel il vend. La vente 

dans se cas se resout en une vente sous la condition 

de la ratification du proprietaire a étre rapportée 

par’ le vendeur, mats dés le moment 60 cette ratifi- 4 
cation ou expresse ou tacite existe, le contrat est — 
parfait, et la condition est remplie. So in the pres — 
sent case, admitting the proceedings relative 
to: the meeting of family to be irregular and 
void, the vendors can be: in no worse ‘si- 
situation than they would have been with- 
out any such proceedings. The nullity of ; 
the» sale could only be regarded as relative, — 
and notabsolute. On being hereafter ratified 
by the minors, it would become perfect and 
complete, a condition impliedly stipulated in 
the act. of selling; and the performance of 
which is further expressly guaranteed by of? 
fering security. Besides, if the sale were 
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totally void, its nullity might as well: beljas- Wes Dine, 


ure . é : Sept: 182%. 

. serted by the.widow and majors, as; by:the www 
ony 7 minors. But would it not be perfectly ridiews “ne 
wes lous for the former to attempt such a thing ?): Demamnt! - 
Sp , | Once more, for the last time; to’ sell ‘the % 
Ke9 property. of minors without observing the 
aie: formalities prescribed by law, concerns only 
i the private interests of the parties: [t does 
ab not,concern, chiefly, the public interests; and | * 
ne for this reason, the nullity is merely relative; : . oe 
— which is in perfect accordance withthe. print j 
tée ciples extracted from the 1st vol. of;,the;work 
ifi- before referred.to. fap “Hate wae 
eG Baker, for the defendant. The.Ces#.Code 


ve is quoted to prove, that before the actofisil, 
ad it was the duty of the parish judge to proceed 
i+ to the sale ofan estate, within convenient time 
h- | after it ;was opened. . The first quotation, 174, 
of art..128, relates to vacant estates, and can 


ey have no application, here. 
As to; the second, 68, art. 56, we find immer 


d ‘diately; after, in ert, 58, that it..is| required 
n that.“ the judge, at.the time.of authorising the 
of sale, shall fix, with the, advice of the meeting 
os of,the family, the several terms.of credit. at 





which the minor’s, property shall..be sold, as 
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well as the rate of interest, the securities tobe 


tionsof the sale,as the case may require.” The 


Denanzr, act of 1809. 3 Martin’s Dig. 128, n. 12; déclares, 


that “whenever the estate of the minor shall 
c xsist of property not liable to decay or res q 
pairs, such as uncultivated lands, or lots not — 
built on, the tutor shall not be at liberty to 
sell the same, but it shall be his duty to keep 
the same for the minor, unless he is authorised 
by the judge to sell either the whole or a part 
of the same, whenever said judge shall be sa¢ 
tisfied, by and with the advice of the unde? 
tutor, and of the assembly of the family, that 
this sale is ‘indispensably necessary to, or €vi- 
dently to the advantage'of the mimor.” ‘The 
extract just made from the Civil Code, proves 
that the sale must be made with the advice of 
the meeting of the family,.'a legal and indi: 
pensable requisite; and farther states, the par q 
ticular objects, about which they are ‘to com | 
sult; advise and deliberate: I make the other 
extract from 3 Marti, 128, to shew the gee 
neral provisions of the law, ‘in’ submitting the 
concerns of successions’ where there'are mi 
nors, to a meeting of the family ; and most’ re 
spectfully submit to the court, if a meeting of 
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the family under this section, does not become “ae ee 
necessary, where any part of the minor’s: es« Prison 


tate -corisists: in unimproved lands, which ™ 


never fails‘to be the case, in any country part Dewan! 


of this state, where land isa put of the inhe- 
ritance, 

Thinking it is made sufficiently Saisie that 
before 1811, a meeting of the family was abso- 
lutely necessary, to decree the sale of a minor's 
property, the terms, credits, &c., let us exas 
mine if'any change was made in the laws then 
existing, by the ‘act of me year, oe 
with this preliminary. 

The first section of this acts:3 Martin's Dies 
132, n. 19, declares,“ that from the passing 
of this act, the property of minors shall be-kept 
unsold, unless the tutor, with the consent of 


the under guardian, and of at least five of the - 


nearest relatives of the minor, or of an equal 
number of friends, if ‘there are no relations, 
duly sworn to declare the ‘truth, the whole 
truth, and nothing bat the truth, shall dectare, 
that it is for the mterest of the mmor that'the 
said property, or part thereof, be sold.” | The 
repealing clause at the end-of this act, see 
3. Martin’s Dig. 136, n. 25, only repeals certain 
devisions ‘in’ the Civil Code,:and of the ‘act: of 
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West's District. March 18th, 1809,’ as “are contrary to ‘this 
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~en-~~ =act;” and the whole of the law must be con- 


ME.Lancon’s 


ues sidered as amendatory of the former laws, exe 
Dvnamaz, cept where their provisions aré directly con- 
trary. The relations or friends; named in ithe 

section quoted above, at full length, it is true; 

are not called'a meeting of the family, in ex- 

press terms; but this assembly, . consists of 

the same precise persons, required to com- 

pose a meeting of the family, by art. 21, page 

62, of the Civil Code, it can be called by no 

other name, or considered) as any thing else. 

One of the objects of the section under con 
sideration, seemsto have been to add the'tu- 

tor and under guardian to the meeting ;. their 
consent to the sale, along with that of the five 

friends or-relatives,. being also required. ‘The 

section also demands, that those who make 

the declaration it ordains, should be “duly: 

‘sworn 'to declare the truth, the whole truth — 

and nothing but the truth,” a solemnity which ~ 

gives their proceedings at least much the chas 

racter and authenticity of an award of arbi- 
trators; and like arbitrators, the members who 
compose the meeting act under an order ofa 

court, which has complete and entire jurisdic- 

tion in the matter submitted to them. This 
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game law, decreeing that the property of West's District. 


minors ‘shallbe kept unsold; ‘without sucha 
declaration, it‘becomes an indispensable pre- 
liminary to a sale ‘of their property : and‘ how, 
let me ask, is this declaration tobe had with- 
out a meeting of the tutor; under guardian, 
and five of ‘the nearest relations or friends, by 


an order or decree of the Judge of probates to 


that effect. a ae 


The practice has been under this law, to hold 
the proceedings of the persons named in this, 
.act, before the parish judge, who generally. 
signs with them, and this must be‘ what the ’ 
law contemplated. That the judge doés this, © 


sitting as a court of probates, is a natural con- 
sequence, and the declaration when made) 
cannot be considered any thing else™but a 
judicial proceeding. To perpetuate the tes- 
timony of such a necessary deliberation, or 
decision, (I care not by what name it be cal- 
led) it must be submitted ‘to writing, to shew 
that the court of probates has caused all to be 
done which the law requires, to render valid 
the sale of a succession, where minors aré 
concerned.’ All sales and transfers of real 
estate, must be made by public acts, or under 
private signature, and surely, where minors are 


Mews son's 
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Wost'n District ) and will require ' 
pomp concerned, ; the law does and quire all 


nm -—snecessary proceedings, to perfect .the sale of — 
~~ ** their real estate. and slaves, to be written. ; 
Douamexs The 3d sect. of the act of 1811, 3 Martin's 7 
Dig. 134, n.\21, says, “nothing contained in | 
the preceding sections shall be construed, in — 
any case, in such a manner as to prevent the 
sale of minors property, should. said sale be — 
_necessary, either for the payment of the debts — 
of the estate, or for, the division thereof; © 
“when there are heirs,» who having attained ~ 
pet vet ,, fheage of majority, or being emancipated, | 
* shall claim their portion of the same. Art. 156, — 
» | * from p..184, and art. 171, from p. 188, of the 
Civil: Code, are brought forward by the ap- 
pellant’s counsel, to support this authority just 
givenfrom the act of 1811; and he.argues from | 
thence, that the sale must take place under — 
the circumstances described therein; and. is 
good even without the usual formalities— | 
Allowing for a moment this construction of 
the law, to be a sound. one, does the evidence 
submitted, shew the situation of Melancon’s . 
estate to have been such as, to have made a 
division impractible ? The extract from the 
process-verbal, made by the adverse counsel, 


may leave an inference that there was only 
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one plantation, but cannot be so construed as to ir oa 


be evidence that there was no other land be- ~~~ 


ul : longing to the succession. It is quoted from “ae 
“3 the inventory, as lot No. 57, and according to Dunamst. 

| the usual mode of inventorying an estate, by 
ni ’ putting the most valuable lots first, leaves a ° a 
* { strong inference that there were many lots ~ : 7 
™ 4 more valuable. Those indivisible successions, 
ie 7 however, being exceptions to the general law, 
be | I conceive, before any benefit can be taken of t. 
" such an exception, evidence: must be produc- ; 
fs ed that this case is not to be governed by ‘es : a 4 
vd 9 the common rule. ig ie Be 
d, My opinion, however is, that a meetingof © ¢° ” “ 
. the family, such as is required in the 15th oie é 
1@ 


4 section of the act of 1811, acting with’ the 
P* } judge superintending their deliberations, to, 


ot keep them within the law, is the proper tri- 
1 4 bunal to decide if an estate is so circumstane- 
*. 4 ed as tomake a sale necessary. The meet- 
18} ing is composed of the nearest friends or re- 
a latives, who know all the concerns of the suc- 
of # cession, and as the relatives or friends of the 
ce J heirs, must be supposed best qualified to judge 
's { of their interest. 

& 1} This is the only true construction: other- 
1@ |] wise the first section of the law of 1811, which 
a, 1 Vow. x. 34 | 
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aes —" seems to contain the main intention of 
w~ legislature in passing it, would be a dead let 


MELANcon’s 
ners ter; for on any other construction, it would bs ‘ 


“eben in the power of the major heir or heirs, i 
every estate where there are minors, to foree pe ‘ 
a sale, by alleging the estate indivisible 
Whether it be expedient for the estate toh 
sold, is for.the tutor, under guardian and re 
latives or friends to decide; as ordered by th 
act of 1811; and the law j gives them aut " 
ty insthe clauses pressed into service by tl 
learned advocate, to sell if they see fit ; ‘and 
points *out the. sieimetnneta which dema 
and require such a decision;- making then 
liowever the proper judges to decide wha 
‘shotild be done, when sworn and called in ; 


=e 


Se ne 


CA Re alt ERs a8e 


a 


a ows encchte am. 


acti 

“A demand ofgome of the major heirs is all 
required by the third section of the actd 
1811, and the articles cited én | support of 

from the Civil Code. a 
- No demand in this case is proved to lia 
been made, and the presumption follows, thi 


| 


rl Swami wD tet 


none was ever made. 
The circumstance of several of the maj 

heirs having acted as members of the famil 

meeting, and having recommended the s 
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proves no demand of sale; but is, 
trary, a strong proof that their intention was 
to proceed in the usual judicial manner, to 
determine if a’sale was needful. The in- 
strument was illegal and faulty, but being es- 
sentially necessary, they must suffer the con- 
sequence of their, own indiscretion and i Jrregue 
lar procedure. ’ 


II. The principle attacked by the plaintiff's, 


counsel, is‘fully decided in the case of Tregre 


vs. T'regre, 6 Mart. 665, and,little thore. igneed- 
ful than to refer to it. We find in the margin 
this. summary of the case, made no doubt, by 


the reporter—* parol evidence canndt,be te-" 
ceived of the irregularity of the proceedings. 


of a family meeting before the parish “judge ; 
if such proceedings be written in French, they 
will be set aside.” ‘Thetext is still more ex- 
plicit, and that part of the decision which re- 
lates to the proceedings before the judge, 
consisting almost entirely of the acts. of a 
meeting of the family, ends in these words :-— 
“ but having no doubt that the acts of a judge, 
presiding as such, to the partition of an estate, 
and decreeing the adjudication of .it accord- 
ing to law,.are stamped with the character 
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Mg ‘ eo: ° . ° . 
ame English, as the constitution directs, we are 


Deuawz:. bound to pronounce them void.” 

To me it seems, that this case is exactly in 
point, and embraces the matter in controversy, 
in all its pointsand bearings. That decision, 
though other matterg,are decided in it, turns 
principally on the proceedings of the family 

Fo sal a been in French, pronounces 
them “judicial proceédings,” within the pur- 


- * Tregre," The proceedings of the family meet- 

4 + ging filed here are in French, and were made 

before’ the parish judge, in his capacity of 
judge of probates. 2 


not a judicial proceeding. “Independent of the 
opinion of the court, in the case last quoted, 
being in positive contradiction to this notion; 
the decision in the case of Durnford vs. Se- 
ghers’ syndics, 7 Martin, 409, contains matter 
enough to put the question at rest. It re- 
gards the proceedings of the meeting of cre- 





ditors of an insolvent, which are generally had 





Weet'n District. of judicial proceedings, it is our duty to de. 
~~ clare, that unless such proceedings are written - 


' : view ‘of the constitution, and declares them 
\ te e eo ‘yoid.," There are majors and minors among | 
Ck "» Melanig6n’ s heirs, as in the case of Tregre vs. 


err Tr eas 





Much has been said of: the proceedingsof the 3 ; 
meeting ofa family, being a merely notarial and” a 
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before a notary as judicial proceedings; al- Wew's Discs 


lowing then, that the judge acts as a notary, cane? 
: : ELANGON’S 

pending the proceedings of the family meet- HEIRS 
ing, it does not alter their character. Among Dvuamz. 
the papers filed in this case, however, next 
after the meeting of the fatnily, written *in 
French, we find the following order from the 
court of probates:— 

« Let the foregoing proceedings of the theet; 
ing of the family, had before the parish jjudge 
of the parish of St. Martin, on thifdaypdhedth "«!, -. ‘ , 
of February, a. p. 1819, be homologated, ali@ +.) ° * 
the same executed according to its tenor, ms" pee 
Therefore it is ordered, adjudged anddecres* . +) 4 
ed, that all the property composing the toma e 
munity, between Charles Melancon, @eteas- | 
ed, and Scholastique Boprgeois, his’ widow, 
except the ‘negro woman-named Sophie, -and 
‘her child named Etienne, be sold at public 
“auction, in manner-and form as recommended 
by the meeting of the family.” Even without 
the lights cast on the subject by the decisions 
in; Martin, does not this paper make it suffi- 
ciently clear that the family meeting was a 
judicial proceeding of the judge of the court 
of probates, not acting as a notary, but in his 


character‘of judge? First, he orders the pro- 
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Wsope 121” ceedings to “ be homologated, and to be exe- 
~~ cuted conformably to its tenor.” . The pro- 
MeE.ancon’s ot 
nems. perty of the community is moreover decreed 
Dvnames. to be sold, “in the manner and form recom- 
mended by the meeting of the family ;” and as 
this instrument ‘is void and defective, the sale 
made by virtue of ‘it is also void, and all obli- 
gations made in virtue of it, extinguished. 
» The policy of the provision in the constitu- 
tion is most apparent, and it cannot be intend- 
ed that it should have any other construc- 
tion than was designed by congress. 
_« What the intention of that body was, ap- 
ie pears in an “act to enable the people of the 
= \* territory of Orleans, to form a constitution and 
statewgovernment, and for the admission of . 
said state inté the union, on an equal footing 
with the original-states, and for other purpo- — 
ses.” 1 Martin's Dig. 212, 16. “That after the 
admission of the said territory of Orleans, as. 
a state, into the union, the laws, which such 
state may pass, shall be promulgated, and its 
records of every, description, shall be pre- 
served, and its judicial and legislative written 
proceedings, conducted, in the language’ in 
which the laws and the judicial and legisla- 
tive written proceedings of the united states 
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are now published and conducted.” 
torious that the convention accepted the con- 
ditions offered by congress; so that in con- 
struing our constitution, we are to look to the 
law admitting us into the union, in which, in 
the portion just extracted, we may discover 
the intention of the national. legislature, to 
have been to hold out the strongest induce- 
ment to the newly acquired population, to 
become acquainted, with the national tongue, 
and as early as practible, to wear out every 
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mark of difference which might distinguish — 


them from the rest:of the American people. 
Is it not the policy of every wise govern- 

ment to destroy all distinctions which ope- 

rate against the perfect union of its people; 


and is there one to be found moré formidable* 





than that of language? Men must*understande 


each other before perfect harmony yan exist 
among them; and thig cam neverbe the case 
till the same language prevails. 

A few Germaris of Pennsylvania, and _per- 
haps.one-third of the population of Louisiana, 
are all the citizens of the united states, who 
cannot express themselves freely, and trans- 
act all their business in the English language. 
Whether those people, politically speaking, 
become acquainted with our language, is a 


Pe 
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West’n District. i 
aie matter of no very vital concern to the grand 
~~ majority of the nation; but certainly it most 


wet nearly regards those people themselves, whe 


Desauex, Cannot, even with all-the spirit of liberality 
mingled in our institutions, come to a full and 
entire enjoyment of their best rights and pri- 
vileges, till they speak the English language. 
Our convention accepted conditions, and en- 
grafted a provision"in our constitution, which 

_ virtually disqualify all those who do not un- 
derstand English, for any place in any de- . 
partment of our judiciary. Civil situations 
under the general government, appointments 

_ inour army and navy, all require an acquain- 

“stance with English, to discharge the porennl 

th duties they impose. 



























NGS Will not the French population then be the 

atest’ gainers by a change of their lan- 
guage ?\ Instead of being an isolated people, 
will they not then arrive at the entire enjoy- 
ment of the high prerogatives of American 
citizens ? Their feelings will become wholly 
American. They will inspire general confi- 
dence, and we will see that worth and gal- 
lantry which was of late so distinguished for 
martial prowess, unfolding new sources of 
genius and mental excellence, to add to the 
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strength and glory of a great nation. Habits "< Dat: ae 
and early prejudices may bind this portion of w\~ | 
our fellow citizens to the language of their — an 
fathers; but their best interests, commercial retell 
and political, must daily lessen their prejudi- ae 
ces against the English tongue, if any such pre- . 
judices really exist. There are very many en- ) 
lightened fathers among the population, who~ 
speak French, that willnot neglect the best 

interests of the rising generation; and the daily 
and constant intercourse among all classes, , » , A 
has already so far introduced the English #, 

tongue into the state, as to make it every» © we) . ) 


where in very general use. All judges and 


t« 
a + 


lawyers speak that language, and it cértainly ™ 
operates no great hardship to have gll the” 
written judicial proceedings in it. Add-to this 
that all judges of probates, have/always had 
before their eyesthe constitution, laws and 
Cisions which require those proceedings to 
be in English, and if they failed to act'and de- 
cree, according to law, and in legal manner 
and form, their decisions, and all things de- 
pendent on them, are an absolute nullity. 
Clamour and detraction have been busy 
and violent in attacking this court of late, for 
deciding as they are sworn to do, under the 
35 
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West’n District. i ’ 
pk _ oaths they have taken, that certain proceed- 


wy ~ sings in French were null. 
Merareoxs The constitution, which all should ‘hold 
Deuamer, sacred and revere, has for the wisest purpo- 
ses fenced round the judicial authority, in 
such a way as to keep it sacred and inviol- 
able from-the sudden gusts of party and fac- 
tion, which may assail it. The fearless in- 
tegrity, and unyielding independence of the 
judges, must fulfil the noble design contempla- 
ted by the constitution, and act the part in- 
: tended by their creation. One uniform rule 
td ‘of= conduct is needful for this high tribunal, 
Sue and essential to the best interests of the state. 
“\|" The patient may recoil at the necessity which 
~ Tops off a decayed or mortified. member, but 
the surgeon must go on fearlessly, and finish 
the operation: “Let it be firmly and promptly 
decided, that the lettercand spirit of the con- 


hear less and less of the hardship of obeying 
the laws; a hardship, however, which only 
springs from the neglect or caprice of its func- 
tionaries. If things of this kind have been il- 
legally done in settling successions, it is cer- 
tainly a singular application to this high tri- 
bunal, to descend from its high duties, to cob- 












stitution shall be adhered to, and we will daily 
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ble up the acts and decrees of inferior judges. be ee 


The laws exact obedience, and experience in “~~ 
3 MELANgon’s 
- 4 all‘ages and nations proves that their strict mins 


execution is ever attended with the most be- Donamz. 





























d neficial results. 


III. That the price of a thing sold at a sale, 
which is declared illegal, null and void, should 
be recoverable, is a strange doctrine. 

The decisions from Martin hitherto noticed, 
go to prove the sale, without the necessary 
formalities, void ; but the civil law authorities 
all concur in declaring sales of this kind ab- 
solutely null. In Domat, tit. 2, sec. 7, art. 4,we 
find, Les mineurs, ceux gui sont interdit et au-, 
tres personnes qui n’ont pas la disposition de leurs 
biens, ne peuvent les vendre, et leurs ventes sont 
nulles, si elles n’ont été fattes dans les formes. * . 

In a note to art. 6, of the same sectionyal 
garding the estates of minors, it is.said, as 





peuvent etre vendus aussi par qutorité du tuteur ou 
curateur avec avis de parens ; mais.en ce dernier cas 
les mineurs peuvent se faire restituer s’ils sont leses. 
Other authorities, viz. 2 La clef des lois Ro- 
4 matnes,.728, Napoleon Code, art. 452. Idem. art, 
457, all go to establish the same doctrine. 
‘The good faith of the defendant is attacked, 
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West'n District. hecause, forsooth, he refuses to pay a large 
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sum for a tract of land, which still in the sight 
of the law, virtually and absolutely belongh to 
those who sold it. True it is, the--plaintiffs 
hold a deed null and void in law, in which 
they are bound to pay. The sale being made 
by the parish judge, the defendant had much 
reason to give due faith and credit to the acts 
of the judge; but if those acts and proceed- 
ings were illegal and. unconstitutional, is it not 
absurd to say, they shall be void with regard 
to all the parties, except that party who is 
most materially effected by that nullity ? 

A number of authorities are cited to prove, 
not that a nullity can be enforced, but that 
the buyer, in ordinary cases, cannot refuse 
payment of the price of the thing sold, though 
it be the property of a third person, when it 


en 


38 delivered and warranted, unless he be ac- - 


tually evicted by the title of a third person; 
or after a suit instituted by such third person, 


and even in the latter case, he will’have to~ 


oon il 


pay his obligation, if the seller give security 
against the claimant. The whole law is laid 
down in the case cited from 7 Martin, 223, and 
alludes to claims of third persons not parties 
to the contract, and cannot certainly affect 
this case. 
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A tract of land has been sold by the decree hey ig ae 


of a family meeting, which ‘belongs to the suc- w\—~ 
? “* ; ‘ ‘. age MELANCON'S 
cession; the sale was made. by’the parish “yams 
judge, and for want of legal requisites, be- Dyuaxan 
comes ‘null and void. The land still belongs 
to the succession, to, the widow, the major 
heirs, and the minor heirs of Melangon; and 
the obligation given, in consideration of that 
sale, asa price of property, which is still in 
the vendors, must certainly be extinguished. 

If we are liable to damages, or ought to 
make compensation for the use had of the 
property, it will be time to discuss that point 
when something of the sort is required of us. 

We do not complain of Melangon’s heirs 
having sold us the property of a third person; 
or at least, we do not rely on that to annul our 
obligation, but we do contend, they cannot 
force us to pay the amount claimed as the 
price of a thing which is still theirs, 

It-is said, it was the deferdant’s business 
to. bring a suit to annul the sale, if it were 
really defective, and he wished it annulled. 
The defect, however, goes to the very essence 
and origin of the contract. The defendant 
was advised, as he states in his answer, that 
the sale was null in law, and properly con- . 
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ge ae ceived himself absolved from his obligation, ; 

“~~ without the vexation and expence of a law. | 

MeEnancon’s ty 
HEIRS suit. 














vs. 


Dvuamez, A last attempt is made, to prove that this { 
sale, though null, is a mere relative nullity, 
and as such can be taken advantage of by the 
minors only. This view of the case cannot 
prevail; for when the original sale, the sin- d 
gle act, which at the same time, transfers the i 
property, and binds the defendant, is annul 
ed; that nullity is so, active, that it becomes 
absolute. A slight notice of the authorities | 


i». iat hl 6h6—F“Ae 


adduced to bolster up this singular opinion, ] 
will close my argument. 2 
The first authority is from Pothier, Traité dy 
\r Contrat de vente, which goes to shew, what 
ica we never thought of denying; fo wt, that a { 


_ purchase, made by the tutor of his wards ( 
property, cannot be set aside, but at the will | 
of the minor; and can be made valid by his 
confirmation. This would be good authori i 
in a controversy between a tutor and his) m 
pil; but has nothing to do with the constite 
tion of this state, and the rule of successiill 
to persons who are not acting as tutors of 
curators. Several of the gentleman’s autho 
rities from Jurisprudence du Code Civil are tothe 

same effect. 
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Martin, J. The defendant was. sued for ago ga 


the price of a tract’of land purchased by him, wy ~ 
" MELANGoN’s a 

at the auction of the property of the estate of . “uxins 
the deceased. . He pleaded the general issue ; tities 
averring, that one Broussart forbid the sale, 
&c., and: that the judicial proceedings in the 
inventory and sale of the property, were car- 
ried on and conducted in the French lan- 
guage. 

The district court was of opinion, that the 
plaintiffs had not substantiated their claim, 


and gave judgment for the defendant. They 





a 


appealed. 
The statement of facts shews, that the plain- 4 

tiffs gave in evidence, an extract of the pro- wet F 

cess-verbal of the sale of the property of the « . 

estate, subscribed by the defendant and one” 

Latiolais, as his surety, whereby it appears 

that the property was struck to him: al- 4 

so, the” proceedings of a family meeting, 7 

recommending the sale, and the decree of the 

judge authorising it; the process-verbal and 

the proceedings of the family meeting are 

in the French language and the decree is in 


The parish judge deposed, that immedi- 
ately after the sale, the defendant took pos- 
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West'n District. session of and still retains the’ estate, and has - 


made a crop thereon. 

The plaintiffs’ counsel contends, that no family 
meeting was necessary ; that the proceedings of 
such a meeting, in the present case, may he 
recorded in the French‘language; that admit- 
ting that a meetin& was necessary, and its pro- 
ceedings could not be recorded in French, the 
objection cannot avail the*defendant. 


Our task may be shortened by taking up . 


the last proposition first. 

The Civil Code requires, that the property 
real and personal, of minors, be sold by the 
tutor, Civil Code, 68, art. 56, and he must 
be authorised by the judge, id. 57. The act 
of 1811 provides, that this sale shall not take 


~ place, unless a certain number of the relatives 
‘recommend it. 3 Martin’s Dig. 132. 


Hence, the sale-is not necessarily to be 


made by the judge, but must be by the tutor. 


and through an auctioneer; for minors pro- 
perty must so be sold; but certain formalities 
must precede it. 

Here then, the process-verbal of sale is, in 
my opinion, the evidence of the sale by the 
tutor, through an auctioneer, t. e. through the 





parish judge, in his capacity of an auctioneer; - 
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and.in.parishes'in which there are other auc~ 
tioneers than 'the judge, the assistance of the 
latter is needless in the sale; though he must 
authorise it. I consider then, this process- 
verbal as the act’ of an auctioneer, evidencing 
a contract made by his ministry ; and such a 
contract may be recorded“in the-French lan- 
guage. by 

I therefore.conclude, that the plea of the 
general issue is supported. 

Admitting that the family meeting was re- 
quired by law, and that its proceedings, if re- 
corded in the French language, are a nullity, 
‘the case cannot be better for the defendant, 


than if there had been no such meeting; no 


recommendation by any of the minor’s rela- 


tions. 

The want of such a meeting or recommen- 
dation cannot be alleged to avoid a sale on 
the part of the vendee. 
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v8. 
Dvupamer. 


‘The formahties which the law has estab- 


lished to protect minors, in the sale of their 

estates, are exclusively established for their 

benefit. If they are omitted, they alone can 

avail themselves of the omission and avoid 

the sale. But the vendee cannot refuse com- 

plying ‘with bis obligation, because» some of 
Vou. x. 36 
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the formalities which the law requires, have 
not been attended to.. Pothier, Vente, n. 14. 

There is not any evidence to support the 
allegation, that Broussart forbid the sale, &,:. 

The use of the French language in the in- 
ventory, and the proceedings relating thereto; 
cannot certainly affect the sale. 

I think the district judge erred. We ought 
to reverse his judgment, and ours ought to be 


for the plaintiffs, with costs of suit in both | 


courts. 


Marnews, J. As the important question — 


relative to the effect of proceedings had by 
family meetings, for the purpose of giving ad- 
vice in the disposition of the property of mi- 
nors, is not decided ‘by this opinion, I deem 


it unnecessary further to investigate this case; — 


being satisfied with the points adjudged there- 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed ; and _ this 
court proceeding to give the judgment, which 
in their opinion, ought to have been given 
below, it is ordered, adjudged and decreed, 
that there be judgment for the plaintiffs with 


costs in both courts. 
os 
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BROOKS’ SYNDICS vs. HAMILTON. ba to wg 
j ot Ne 
Apreat from the court of the seventh district, Brooxs’sysn! 
' vs. 
‘HaMivron. 


Martin, J. The plaintiffs state, that their % 


insolvent; the defendant,: and Miller were ress gswertre 
z it provide 

partners; that the affairs of the partner- that real estate 
ae P a shall be  pur- 
ship in Washita, were carried on under the chased for the 


conveniency of 


firm of Hamilton & Miller; that the capital ag ye 
was to be furnished by their insolvent, and of the partners 
the other partners were only to yield their care warts of 20,000 
and industry ; that the profits and losses were cbse ill ot 
to be divided, one half to their insolvent and 


one quarter to each of the other partners. 
That their insolvent purchased goods to the 
value of $15,875 19 cents. That $3,929 52 
cents alone were received, and the balance 


- of the monies and -debts of the partnership, 


were applied by the defendant, to his own use. 

The answer denies the plaintiffs to be the 
legal representatives of Brooks; avers he is 
dead, and his legal representatives are not 
parties to the suit; that the articles of part- 
nership contained a clause, that all differences 
should be settled by arbitration; finally, the 
general issue is pleaded. 

By arule of court, arbitrators were appoint- 
ed, and’it was ordered, that their award should 
be the judgment of the court. 
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Sept, 1821. 


Pe, 


Set S¥ND, 


Raianaodt 





ing of the award ; 
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They found $17,316 22 cents, in favour of 
the plaintiffs, and $9806 28 cents in favour of — 


Hamilton & Miller, making the total amount 
of the, property of the concern $27,122/50 
cents. Entertaining a doubt of their authority 


to estimate the property, they observed, that 
the statement they had made. will shew the 4 


respective situation of the parties. 

The court confirmed the award, and de 
creed, that the parish judge make-a partition 
of the land, according to the spirit and mean- 
that the plaintiffs pay all 
costs before the submission to the arbitra 
tors, and the rest be equally borne by each 
party. The plaintiffs appealed. 

The counsel shews, that according to the 
articles of partnership which accompany the 


record, the sale of goods and merchandise . 


was the only object of the partnership, and 
real estate was only to be, purchased when 
necessary, for the purpose of conveniency in 
carrying on the joint trade; and 20,638 ar, 
pents are said to have been purchased by the 
defendant, on account of the partnership, and 
directed by the award to be. divided among 
the partners. In Kemper vs. Smith,| 3 Martin, 
627, this court held, that in a commercial 
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of the partners are binding on the dthers;: but 
it would be monstrous to: make the latter an- 
swerable for any act of the former, out of the 
course of trade. A partner mast) be consider- 
ed as vested by his*co-partners, with certain 
powers for certain purposes. If he travel out 
of these, his acts can no more be’ binding’ on 
the others, than those of an attorney, who ex- 
ceeds his powers, are witignandy on his con- 
stituents. 

The plea to the persons of the plaintite 
appears to have been waved. 


I think the district judge erred in directing 
a partition of the laws; the case must be re- 
manded, with directions to the district judge 
to proceed therein according to law. 


Martuews, J. concurred. 


Bullard for plaintiffs, Thomas for defendant. 


eee. cme 


CALVIT vs. INNIS. 


Appeat from the court of the sixth district. 


» 


Martin, J. I have examined the opinion 
which judge Mathews has prepared. i in this 
case, and concur therein. 





partnership, all mercantile transactions:of one Wee's District 
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Marnews, J... The appellant, who was 
plaintiff in the court, below,. claims a tract of 
land described in his petition, by a title de- 
rived from S. Cuney, which is evidenced bya 
requete and order of survey, under the Span. 
ish government, and a confirmation by the 
land commissioners of the united states... 9° 

The defendant and appellant sets up ‘a 
title of the same kind, as that under which the 
plaintiff claims, granted to his brother, whois 
dead, and whose estate he claims as heir, 
posterior in. date to Cuney’s, but which he at- 
tempts to carry back to an anterior period, 
by fixing it on a place formerly claimed by 
one Points. He also claims by prescription, — 


under a possession of more than ten years. — 





"As there is no evidence of the nature of 
Points’ claim, nor of a transfer of his title, what- 
ever it may have been, to the defendant or 
his brother, it cannot be noticed in the deéci- 
sion of this court. j 
There is no dispute as to the locus in qua, * 
and the title under which the plaintiff claims, 
being of equal dignity and solemnity with 
that of the defendant, but anterior in date, 
he must recover the premises in dispute,: 
unless he has lost his right by latches, in 
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suffering the defendant to remain in quiet pos- be Vg 


session during a time sufficient to —_— atile —~ 
by prescription. ogi , = 

It is believed that preseription might’ have 
produced this ‘effect, had it not: been ‘for the 
minority of the grantor, under whose title the 
plaintiff claims, as:shewn by the evidence in 
the’cause. It being a clear principle’ of law, 
that a possessor cannot: avail himself‘of ‘pre- 
scription against minors. 


vs. 
’* Temas. 


‘J 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district ory? 
be affirmed with costs. ‘ 3 


Bullard and Wilson for the plaintiff, Baldwin 
and Thomas for the defendant. , 


—_—— 
INNIS vs. MILLER & AL. 


App®ax from the court of the sixth district. tn order that 
the possessor 
. e . + i he 
Martin, J. I-concur in the opinion which we ssion of his 
P , ‘ . predecessor to 
judge Mathews has prepared in this case. . his own, that of 
en —, must 
a e 
Maruews, J. The plaintiff claims a tract of gooa faith —it 
be 
land at the mouth of the bayou Castor, of weed, aot ane 
out interruption 
twelve arpents in front, with the usual depth, —it mustbe that 
which he had at 
to.run with the bayou Jean'de Jean.. He the time of the 
tradition. 
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Meee Digeer founds his title on a requete in the French : 
ow language, addressed. to.the proper authority — 
en of the Freneh government, while it exercised _ 
MEUER EAM i risdiction over the province of Louisiaba, — 
- aworder of.survey, and the. confirmation of 
the land commissioners of the united states. | 0 
Bt ' His title is opposed on two grounds: — | — : 
:* ‘1. That the land claimed,iif it were located — 

properly, according to the requete, would not 
interfere with the land occupied by the defen- 
. ‘dants; and that being in possession, they ought — 
“ - «not to be disturbed, as the _plaintiff’s title P 
eo. &: does | not cover the land in dispute. : 
*., «2. That admitting the plaintiff’s claim to — 

tna? properly located, they have'a better title 

than hyn, founded on possession and pre+ 

scription. 


—— t= theese lUOGTTlDlUMlLClU 


In determining on the propriety of the plain- 





tiff’s location, it is mecessary to attend par- — 
ticularly to the contents of his requete, He 
there states, that he is desirous of forming his 





establishment on the bayou Castor, and prays 
for twelve arpents in front, at its mouth, run- 
ning on the bayou Jean de Jean, with the or- 
dinary depth. These calls have been con- 
sidered by the commissioners, and the survey- 
or of the united states, as giving to the claim- 
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ant his front of twelve arpents on the bayou — — 


7 Castor, and to run with or on the bayou Jean de —— 
al ee ; NIS 


Jean, for the ordinary depth of forty arpents, ws. 


Minter & ati 


| I do not profess to have much knowlege ofthe 
| language in which the requete is written, as 
f to the force and effect of its idioms or phrase- 


ology. In translating the expressions literally 
into English, although there is some ambi- 
| guity as to the location of the front of the 
: plaintiff’s land, I am of opinion, they ‘have 
been well construed by the commissioners 
and surveyor, in adopting the meaning above | 4 
cited, which seems to be conformabléto.the "=. | ° 4) 
intentions of the applicant. The evidenée of ” j } 





title has been viewed in the same light by = _ ’ gy a 





the court a quo, and I do not believe it erro- 

neous. . 
In relation to the title set up on the part 

of the defendants, by prescription, as’ they 

have not been in possession under their‘pur- 

chase, made in 1809, a sdifficient length of time 

to give them a prescriptive right, they ‘claim 

the privilege which the law allows in certain 





cases, of uniting their own possession with . “a 
that of their predecessor. Being possessors, , 
a titre singulier, as expressed by Pothier inghis 
Traité de la possession et prescription, three =_— 


Vou. x. 37 
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must, concur, in order that they may unite 
the possession of their predecessor ‘to their 
own:—l1. He must have possessed in good 
faith and under colour of title. 2. It must 
be continued, and without interruption. 3. 
It must be that which the possessor had at 
the moment of the tradition. 

The defendants have failed to bring them- 
selves within either of those rules. 

The possession of Procella, under whom 
they claim, in virtue of a sale made by the 
parish judge in 1809, cannot ayail them, be- 
cause he had previously sold and delivered a 
tract of eight arpents in front, part of which is 
the land in dispute, to one M‘Lauchlin, who 
held it forsome time; and it does not appear 
that Procella was ever afterwards in posses- 
sion; but admitting that the latter held pos- 
session, at the time of the transfer to the de- 
fendant, no title whatever is shewn in him. I 
conclude, that they have failed to establish a i 
title by prescription. : 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


is ! 
Wilson for the plaintiff, Bullard for the de- 
fendants. 
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MURRAY vs. BOISSIER. West'n District, _ 


Sept. 1621. 
Appeat from the court of the sixth judicial ; Mccain 
district. Ah 
The plaintiff, in propria persona. . The plain- Ph sind retin 


‘tiff and appellant, claims a tract of land, of 35 Sremmen,” 


ten arpents front, with the ordinary depth on gam hes s ten 


3 P ter title than the 
each side of the bayou, or riyer Conan, “His jjaintitt, the a. 


verment does 


claim is founded on an order of survey, in the jot controul the- 


name of Marie Antoine, a sale from her to Da- "** 


vid Case, in whose name the claim was con- 

firmed by the commissioner’s report and the 

act of congress, and a sale fromthe said Case 

to the plaintiff The plaintiff believed that 

the locus in quo was admiited by the answer 

of the defendant, and summoned no witnesses, i 
He contends that the locus in quo is. admitted 

by the defendant’s answer, and ifnot, i¢ proved 

by the notice of the defendant in the regis- 

ter office, which calls for “a tract of land at 

St. Maurice,” and by the witnésses examined 

on the part of the defendant, who are particu- 

larly entitled to belief in this case, as they are 

the legal owners of all right that Pierre Der- 

banne had to the land, if any he had, as they 

declare themselves heirs, and.that they have _ 
_ given nostitle “in writing” to the land. : 

































¢ 








294 


West'n District. The plaintiff’s title is for a tract of land at 


Sept. 1821, 
aa A 


Murray 
vs. 
BoissiER. 





CASES IN THE SUPREME COURT 


‘a place called St. Maurice. The interested 
witnesses say, that the place called St. Mau- 
rice is a point of high land; the defendant’s 
notice is for a tract of land at St. Maurice, at. 
a point well known, and requiring no fur 
ther description than the locus in quo, is ad+ 
mitted by. the answer, or by the witnesses who 
has the best title. 

The plaintiff has an order of survey for the 
land in controversy, regularly transferred to 
him by D. Case, for the sum of fifteen hundred 
dollars; as will appear by the sale in writing, 
and of record. 

The defendant has a confirmation of the fa- 
vorable report of the commissioners by con- 
gress, for as much land as has been conveyed 
to him by Pierre Derbanne’s representatives. 





But this confirmation has been made in error, 
as will appear by comparing ‘the testimony of _ 
a brother of the defendant, on which the re- 
port was made, and the testimony of the wit- 
nesses ‘adduced on the trial of the cause: 
Boissier,the brother, proves an occupation, cul- 
tivation and possession, from 1786, until eight 
or nine years previous to the time of giving 
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his testimony in February 1813, which brought "5"? ~~ 


the claim under the act of congress. The —~ 
witnesses examined in the cause, prove that a 
the land was occupied without attitle;that at. 
the death of Derbanne, the claim was not in- 
serted in his inventory; and that it is forty or 
forty-six years since the vacherie of his ances- 
tor was removed from St. Maurice (the time is 
in figures, and doubtful which) and it has not 
been possessed by them since. 
The confirmation is for so much’ land, not 
more than 640 acres, as was conveyed to 
the. defendant, by the heirs of Derbanne; 
none has been conveyed on the contrary, the 
heirs of Derbanne (or some of them will not 
convey.) This, however, will have no: great ad 
weight, except as to the quantity. . 
‘The case by their own statement is as first 
stated; the pleadings will shew that the locus 
in quo, is.admitted, and the interested’ wit- 


that ‘Brevel ever had a line established; it is 
‘ consequently uncertain ; the place called St. 
Maurice ‘is certain, as I state above; the de- 
fendant, had he proved:the facts, a8 they 

were before the commissioners, would not 
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I apprehend that in this case, as both persons 
call for St. Maurice, the court will give the 


preference to the title in good faith, against a — 
_ title obtained in error, to give it no worse ap. 


pellation- 


Mills and Bullard, for the defendant. The — 
appellant claims a tract of land ten arpents, 


front on each side of the river Conan, boum 


ded above by the land of J. B. Brevel, and 
below by vacant lands, under the petition 
and order of survey of Marie Antoine, 0f . 
which he says the appellee is in possession, — 
- The appellee is in possession of six hundred 


and forty acres, by virtue of a settlement right, 


confirmed to him by an act of congress, under 


the recommendation of the commissioners, 


which is in the same section of country, but 
it is contended is not the same land. } 

The evidence shews, that.a quarter, or secs 
tion of country, of ‘considerable extent, on 
the Conan, is vulgarly known by the’name of | 
St. Maurice.. The spot, where a man by thé 
name of St. Maurice first settled, at a very, 
early period, is the high point of land, where © 
fhe defendant has made his improvements. 


have had any title under the acts of congress, | 
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This point or ecor, is also called at this time, 
St. Maurice. This section of country is, what 
Marie Antoine calls in her requete, le heu 
vulgairement nommé St. Maurice. Her requete 
has therefore, but one definite call; to wit, 
Brevel’s land above. Now, it is clearly proved 
that Brevel’s improvement was more than a 
league from the defendant’s settlement, high- 
er up the river. Marie Antoine, and those 
who claim under, have never made any set- 
tlement on their land; never had a survey 
made; never performed any of the usual con- 
ditions of an order of survey; but the title, 
such as it is, remained dormant, until the in- 
ception of this suit. There being but one de- 
finite call, the appellant is bound by it; he 
must take his land adjoining J. B. Brevel, 
and running down the bayou for his front, 
and he cannot recover of the appelleeyunless 
he can shew, that such a location would 
coverthe land occupied by the appellee. He 
must recover by the strength of his title, the 
onus proband: ison him. The evidence shews 
that Brevel was a league and half above 


Boissier, and in the quartier, or the place yuk’ 


gairement nommé St. Maurice. 
It is said by the appellant, that the locus in 
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quo is admittad’by the answer. The first part q 
of the answer is the general issue ; a denial of — 
all the facts and allegations contained in the — 
petition. The most material allegation in the — 
petition is, that the appellee is in possession | 
of the land covered by the title of the appel- 
lant. If the appellee had gone no further, ? 
and had relied on a naked possession, is the — 
evidence sufficient to have entitled the plain. 
tiff to a recovery? The suit is in the nature 
of an action of tresspass; the fact of intruding j 
upon the soil of the plaintiff, is the most ess” 
sential to be made out. It was impossible for 


_ the defendant to be more particular in denys | 1 


ing the identity of the land, in'as much as the 1 
calls of the plaintiff’s order of survey are not 
particularly set forth in the petition. : 
In addition to the expressions of the order 
of survey, there are other circumstances which — 


induce a belief, that Marie Antoine o not 


‘mean the identical spot in the possession-of_ 


the appellee. The family of Derbanne het 
occupied that place for many years, and it is) 
not to be presumed, that she intended to ask 
for land already settled, or that the Spanish 
authorities would have sanctioned it. 
There can be no doubt that Boissier has a 
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title out of government, a settlement right — i gr 


The manner in which he acquired it is nota wv ~ 
; a ‘ sive MorraY¥ 
a question between the parties in this suit; if he peat 
i- has usurped the rights of the family of Der- 
banne, the certificate he had obtained, might 
be decreed in a suit between him and Der- 
banne’s heirs to accrue to their benefit. The 
plaintiff cannot take advantage of that circum- 
stance; by destroying our title he does not 
better his own. 
In fine, neither title has ever been located, 
and there is land enough in the place com- 
monly called St. Maurice, for both of them; 
the appellant can take a league and a half from 
Brevel’s land, down the bayou, and stil? 
leave us in possession of our settlement; a 
surveyor in locating the order of survey, would 
commence at Brevel’s line, and run down 
: ten arpents; and. this court, in’ deciding what 
_Ahe-location ought to be, will do the same. 






















Martin, J. I concur in the opinion which 
my colleague is about to deliver. 


Martnews, J. In this case’ the plaintiff and 
appellant claims a tract of land, of ten ar- 
pents in front, situated in the parish of Natchi- 
38 
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West’n District.toches, on the bayou, or river Conan, at a 


Sept. 182 


ae place called St. Maurice. e 


Murray 
vs. 


BolssiER. 










whey’ 
The evidences of title offered by him, are 


a requete, order of survey, and favourable re- 
port of the land commissioners of the united 
states, and confirmation by the act of congress 
of 1816. 

The requete, which is the foundation of his 
title, calls for the place above stated, and 
prays for land to be bounded above by J. B. 
Brevel, and below by vacant lands. 

The defendant pleaded the general issue 
and prescription. By an amendment to the 
answer, in the original plea, after a general 
denial of the facts contained in the petition, 
the defendant alleged he hada better title to 


- eerthe land claimed, than the plaintiff This is 


relied on ‘by the latter, as an admission of the 
locus in quo, and“he urges, that in conse- 


quence of this admission he produced'nowit-\.. 


ness below, to fix with certainty the location 


of his land, believing that the decision of the 
case depended entirely on the strength of the 


opposite titles of the parties. 

The onus probandi is always placed on him 
who alleges a fact, when it is denied: but it 
is most clearly otherwise, when it is admitted 
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in the whole,or in part. In the present case, Wes’s District. 


a question arises, how far the general denial 
ought to be controled by the subsequent alle- 
gation of title. Iam of opinion that this alle- 
gation does not impair the force and effect of 
the plea of the general issue. For should it 
prove to be true, that the plaintiff has no 
title to the land occupied by the defendant, 
it-is clear that the latter has a better right to 
remain in possession than the former has to 
turn him out. 

In a petitory action, the demandant must 
shew title, and make it out satisfactorily in all 


points, to entitle himself to a recovery, both | 


as to title and identity of the land. 
In this case the plaintiff has shewn a title 


for the quantity of larid claimed in his petition, 


at a place vulgarly called St. Maurice, The 
defendant, by exhibiting the certificate of the 
land commissioners, andthe act of congress 


,-of 1816, Telating to land claims, has also 


shewn title to a tract of land, at the same 
place, of 640° acres, under what is called a 
settlement right, founded on no title, from the 
Spanish governinent, either in part or com- 
plete. I am inclined to think, that the title of- 
fered by the plaintiff is good, as to the land it 
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Nothing.in the evidence, as it comes 
up with the record, shews that his title must 
be located on the identical part possessed by 
the defendant. On the contrary, it is proved 
by the witnesses introduced by the latter, 
who were properly admitted to testify, as they 
do not appear to have been called to support 
their own interest, that the place called St. 
Maurice, is a district of considerable extent, 
and that the land of Brevel, which the plain- 
tiff calls for, as his upper boundary, is distant 
from that occupied and claimed by the defen- 
dant, about one league. 

Upon the whole, I am of opinion that the 
plaintiff and appellant has. not made out his 
title to the land in the possession of the de- 


.. fendant and appellee. 
Mie 


It is\ therefore ordered, adjudged and de- 
creed, that the.judgment of the district court 
be affirmed with costs. aia . 


—@=-— 
LEPRETRE & AL. vs. SIBLEY. 
Appeat from the court of the sixth district. 


Martin, J. The plaintiffs obtained an in- 


mii after thirty junction against the defendant, who, they 
days. 





alleged, levied an execution issued on a judg- 
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ment, rendered on the 23d of June, 1820, on beg 


a tract of land, purchased by them, on the 
30th of December, 1819, from W. Rousset, 
the defendant’s debtor. 

The defendant shewed, that he sold the 
land in question, to Rousset, (who afterwards 
sold it to the plaintiffs) for $2000, by a deed, 


’ in which the consideration was acknowleged 


to have been received, and averred, never- 
theless, the $1000 for which he obtained 
judgment, were due on a note which he took 
from Rousset, as part of the consideration. 

The injunction was made perpetual, and 
the defendant appealed. 

The plaintiffs contend, that the defendant 
is estopped by his acknowlegement in the 
deed, that he received the consideration. 


‘n District. 
ept. 1821. 


OPQ wy 


LEPRETRE 
& Ale 


vs. 
SIBLEY. 


The defendant urges, that#he is not, and” 


that he may avail himself of the exception de 
non numeraté pecunié,.as the deed does not 


make any mention“of the money having been 


paid‘in the presence of the notary and wit- 
nesses, nor of their exception having been 
renounced. 

Febrero, in his second volume of the Libre- 
ta de los escribanos, ch.°4, sec. 8, n. 163, cited 
in Berthole vs. Mace. 5 Martin, 576, is of opi- 










West’n District. nion, that in agarta de paga, or other deed, | 


Sept, 1321. 
BPQY 
LEPRETRE 
& a. 
v8. 


Sms.ExY, 


._ Jeet, is within our reach at this place. 
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acknowleging the payment of a sum of mo- 
ney, not delivered at the time of the execu- 
tion of the deed, the payee ought to renounce 
the exception de non numeratd pecuntd, and re- 
fers to the Partida, 5, 1, 9, and the law in con- 
tractibus of the title de non numerata pecunia of 
the Roman Code. In the form of a deed of 
sale, in the last section of the fifth chapter of 
the same volume, he adds a clause, in which 
the exception de non numeratd pecunta is re- 
nounced by the vendor, and informs us, that 
when the purchase-money is. not paid in be- 
fore the notary and witnesses, at the time the — 
deed is executed, this clause is necessary, 
and refers to the Partida; 5,1,9. No other 
commentator of the Spanish law, on this sub- 


The law, of the Partida cited, speaks only 
of the conttact-of loan, and Gregorio Lopez is 
of opinion, it relates only “tovthat-of mutuums... 
or loan of such things as are delivered by 
number, weight, or measure. He refers to 
the opinions of several Roman jurists, who 
confine the law in contractibus to this contract. 
Several French writers; among whom is Des- 
quiron, think the exception de non numerata pe- 
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cunid, applied in Rome, to the contract of loan 
only. Esprit des Instctutes. 

In the third Partida, we, have the forms of 
a great many deeds of sale, and I notice, that 
the legislator, with a single exception, in the 
form which he prescribes, introduces a clause, 
mentioning the payment of the money before 
the notary and witnesses, and in the only 
case which forms the exception, a clause is 
inserted, by which the exception denon numera- 
ta pecunta is renounced. Gregorio Lopez, in 
his note on this case, informs us, that the 
party has only thirty days to avail himself of 
this. exception. He refers to the laws, Jn con- 
tractibus et in Cetreis, of the title de non nume- 
rata pecunia in the Roman Code. 3 


I think, that when the legislator prescribes” as 


forms with clauses, mentioning the r a- 
tion of the money, or the remutiération of the 
exception dé norehuniérata pecuntd, such clauses 
must be considered as evidence of his inten- 
tion, that the purchase-money should be paid, 
at the execution of the deed, before the no- 
tary and witnesses; or the exception resulting 
from the want of such numeration renounced ; 
of his intention to preserve to his’subjects the 
benefit of such an exception, when it is not 
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West’a District. renounced. Otherwise, why does he prescribe 


the enunciation? This seems to have been 
admitted by the defendant’s counsel in Berthole. 
vs. Mace. : 

The time within which the exception or 
plea may avail, is the next object of our at. 
tention. 

In Berthole vs. si this passed sub silentio; 
and the period mentioned by Febrero (two 
years) and the Partida, 5, 1, 9, was taken as 
the true one, by the counsel of both parties, 
and the court. 

I have not found the exception de non nue 
meratd pecunié mentioned in any other part of 
the Spanish statutes, than the third and fifth} 
Partidas. The former is silent as to the pe 


'. within which it may avail, the lattes 


ie that of two years. 
Be: the “exteption comes to the Span 
from the Roman law, ie ifthe “latter: 
we must look for the solution of the question. 7 
After a close and tedious examination, 1 
find no mention of this exception in the Pan 
dects. \n the Code, it is mentioned only in the 
title, in which it is treated ex professo. In the’ 
institutes, there are two titles relating to it: 
C. 4,30. Inst. 3, 22, et 413. 
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This distinction appears tome to be clear- 
ly established. When the acknowlegement of 
the receipt of the money is made onerandi 
causa, by a person who binds himself to repay 
it, or to give or do something therefor, as in the 
contract of loan or the like, the-party may avail 
himself of the exception, within two years. 
But, when it is made liberandi causd, to dis- 


solve the obligation of the payee, as in the 


contract of sale, and the like, the period is of 
thirty days only. 

In the present. case, the acknowlegement of 
the payment was made by the vendor, hber- 
andi causd, to disturb the ohmenten of the 
vendee, to pay the price. 

The note taken by the vendor from his ven- 
dee, is a counter letter, which, according to 


the Civil Code, cannot prejudice a third partyaug 
I think the opinion of Lopez ought tojpre- 


vail over that of Febrero, and e ought 


~ Maruews, J. Having examined the laws to 


* which judge Martin refers, and being per- 


fectly satisfied that his interpretation of them 
is correct, I concur in his opinion. 
Vou. x. 39 
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bye mga It is therefore ordered, adjudged and de- 
wr~ creed, that the judgment of the district court 





Eee” be affirmed with costs. 
Smunr. Bullard for the plaintiffs, Baldwin for the de- 
fendant. | 4 


—~——— 
FLEMING & WIFE vs. LOCKART. 


Ifasheriffsell Appgar from the court of the sixth district. 


a runaway slave 

without fulfilling sii 

- the formalities © Martin, J. The plaintiffs seek to recover 
which the law 


requires, and in damages, on account of a negro (sold as a 


consequence the —: ‘ 

negro be reco- run-away by the defendant, as sheriff ) having | 
vered from his E pa 
vendee, the lat- heen recovered from Mrs. Fleming, by his 
ter may recover 


damages there- former owner. Some of the formalities which 


for. 
Insuch asuit, the law requires, previous to such a sale, 
notice to the 


WR oh  for- having been neglected by the vendor, there 
meet. sult. nee 

not be proventaawas judgment for her, and the plaintiffs ap- 
have been given 
him, that he pea 
might defend his 


vendee, but he ‘The safesefidirecovery are proven, and the : 
may shew any / ‘tiie A ‘ 
thing which his defendant has produced thre’ rs'rec 


vendee might 


have shewn toin order to shew how often the sale of the 
resist the claim 


of the former negro was advertised ; and it thereby appears, 
owner of the ne- ; 


gro. that the advertisement was not continued as 













long as the law requires. 
The defendant’s counsel further urges, that _ 

the present plaintiffs gave him no notice of 

the suit in which the negro was recovered. 
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of such a notice, is the faculty which the de- 
fendant has exercised of shewing any thing 
which, in his opinion, might have prevented 
such a recovery. In this, however, he has failed. 

Surely, if a sheriff sell any thing, without 
previously doing what the law requires from 
him, for the validity of the sale, and his vendee 
be obliged to abandon the thing bought, in 
consequence of his vendor’s neglect, the latter 
ought to indemnify the former. 

We ought to reverse the judgment and re- 
mand the cause, in order that. the plaintiffs 
damages be ascertained, and the costs of this 
appeal ought to be borne by the appellee. 


Martuews, J. I concur. 


It is therefore ordered, adjudged ani’de> 


creed, that the judgment be.annulted, avoid- 


pre case remanded, that 
~~" the damage be ascertained : the costs to be 


borne by the appellee. 


Baldwin for the plaintiffs, Bullard for the 
deféndant. | 
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West'n District. WELSH vs. BROWN. 
Sept. 1821. 7 
ng Appeat from the court of the fifth district. 
Snowe. 


Brent, for the plaintiff: This suit was in- 
Payment of a 


nt apace stituted to recover a balance due on a note 


rages rei of the defendant.. The defendant pleaded 


session of the 
note, ur any au- 
thority to re- 
ceive its amount 


to one J. S. Edwards, the petitioner’s agent.” 
although he af. here was judgment for the plaintiff, and the 


terwards receive é 
the non oun, defendant appealed. 


ectitnsoous. * The appeal must be dismissed, this court 
having no jurisdiction of it. 

The constitution of the state declares, that the 
supreme court shall have appellate jurisdic- 
tion only, which jurisdiction shall extend to all 
civil cases, when the matter in dispute shall 

__ exceed the sum of three hundred dollars. 
"Phe _ sum. claimed in the petition was only 
three: htrd@red jdollars, of course this court 


has no tubiediction; ‘and the.appeal” — 


be dismissed. 


the general issue, and that “he paid the note 


The execution of the note is ye by the 
testimony of M‘Nutt. 

_ The defendant alleges, that he had paid 

the full amount of the note to one John S. 

Edwards, and to prove it, he produces the 

receipt of Edwards, dated the 28th Septem- 
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, ber, 1816, at Natchez: 1. No payment to Ed- preg 
wards was good. 2. At the time of the alleged wv ~ 
payment, Edwards had not the note in his =, 

ROWN, 


possession, nor was he authorised to receive 
payment. 


I. No principle in law is clearer, than that 
which declares no person shall collect the 
money of an other, without his authority. The 
defendant relies upon two circumstances to 
shew that Edwards was the agent of the peti-. 
tioner; the one, that the note upon which this 
suit was brought, was found amongst his pa- 
pers; and the other, that Thomas Welsh gave 


‘the note to Edwards, as appears by his re- 


ceipt (the only evidence of the fact) upon the 
25th of August, 1817, nearly one year after 
the defendant shews he gave the monepate 






The court cannot inferfrom that circum- 
— 
<anatBaWards was wuttinltoed to col- 
lect the money, or that the note belonged to 
him. By refering to the note, it will be seen 
that it is payable alone to.Martha Welsh, or 
her order; and that the note never was endor- 
sed by her, or assigned over to any other per- 
son; of course, it did not belong to Edwards as 


his property; and’as to its being found in his 


West'n District 
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"ss - --oigam ‘possession, it cannot be construed into an 
wre agency to collect, without some proof that it 
was" was delivered to Edwards by Martha Welsh, - 
Brows. for that purpose; and without Edwards or the 

. defendant can shew that he was authorised 
to collect the money by the petitioner, this 


court will presume, that he was in possession 























of the note illegally. For example, if A. give 
his note payable to B. or order, for $1000, 
and afterwards D. presents it for payment, 
without endorsement or authority to collect, 
and A. pays it, cannot B. recover the money | 
from A.,. although he had paid it to D. ? He 
certainly can, but it would be the.contrary if 
the note had been made payable to B. or 
bearer. In support of the above principles, I 
re efer. the court to Pothier, Tratté du contrat de 
. 168. *. Bacon’s Abridg. tit, 
inasse’s NNisi Prous. 
















edition, 97. 
It is clear from these authorities, that the 
property of the note is yet in the petitioner, 
and that J. S. Edwards had no right to it— 
We will now examine if he had any authority 
as agent. The defendant has proven no 
‘agency from Martha Welsh, the petitioner, 
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and the note being amongst Edwards’ papers, 


is no proof thereof; for Edwards might have 
- obtained it illegally, or found it, or it might 


have been delivered to him by a person who 
came improperly by it. 

But the defendant contends, that Thomas 
Welsh gave him the note to collect. J will 
ask, where is the authority of Thomas Welsh? 


It is not proven that he had any right to the ~ 


note, or that he was agent of the petitioner; 
Martha Welsh, the petitioner, and Thomas 
Welsh, are two different persons ; and upon 
this ground the defendant cannot succeed : 
for Thomas Welsh, who had no right to the 
note, either as his property, or as agent of 
Martha Welsh, could not transfer any power 
to Edwards; and the defendant before he paid 


it, if ever he did, ought to have first satisfied 9.0 / 


himself that Edwards was any auth orised to 


receive payment, and if he’s ade’ the ‘pay-. 
ment, it was at bis ‘Own risk. — 


II. The receipt of Edwards to the defen- 
dant, is dated upon the 28th of September, 
1816, and Edwards’ receipt of the note from 


Thomas Welsh, is shewn to the court, to-prove 


that even Thomas Welsh (who, it appears, 


West’n District. 
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had no right to do what he did) did not au- 
thorise Edwards to collect the note before 
the 25th of August, 1817, nearly one year 
after defendant says he paid the money.— 
Turn to documents and receipts filed in 
the suit, and referred to in statement of 
facts, so that it clearly appears, that at the 
time the money is said to have been paid at 


‘Natchez, Edwards had no power from, any 


person to collect it; and having no power at 
that time to receive, the payment then made 
was unauthorised; the defendant did it at his 
own peril, upon the word alone of Edwards; 
that the.note.was his, and he must abide by 
the consequences; and if he really did make 


the payment to Edwards, he must be left to his 
action against Edwards, or his representa- 
' tives, to recover back the money he had paid 


hrougt errgt , But my en cannot be made 


the victiniiiaas “eos 


ihe es mos. 


We  — iain 
Brownson, for the defendant. The note on 


which this suit is brought, is dated on the 
11th day of December, 1815, and payable on 
the Ist day of March following. The defen- 
dant pleads payment, and shews against the 
note, a receipt signed by John S. Edwards. 
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‘The receipt is dated 28th of September, 
for six hundred dollars, and the interest, and 
appears to have been given in discharge of 


‘the note. 


The first question to be decided is, whe- 
ther this court has jurisdiction of this appeal ? 
The words of the constitution are, that the 
supreme court shall have appellate jurisdic- 
diction only, which jurisdiction shall extend 
to all civil cases, when the matter in dispute 
shall exceed the sum of three hundred dol- 
lars. 1 Martin’s Dig. 102. 

It is only necessary to enquire what i is ‘in 
dispute between the parties in this case: 
First—there is the sum of three hundred 


dollars. Second—there is the interest upon .. 


that amount, from the Ist of March, 1816, 


‘until paid, which was nearly one hundred and S 


fifty dollars at the time judgment ¥ was render- 
ed in the district court. 


y So, that’ principal and interest amounted, 
* at that time, to about four hundred and fifty 


dollars. It cannot be necessary, I think, to 


- pursue this point any farther. 


It is again contended, by the petitioner’s 
counsel, that the payment to Edwards cannot 
be held good, unless we shew that he was 

Von. x. 40 


181 6, West’n District. 
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West’n District. authorised to receive it by Martha Welsh, to 


Sept. 1821. 


w~ whom the note belonged. 


WELsH 


vs. 
Brown. 





We think we have sufficiently established 
If there 


is no positive evidence, it does not necessarily 


that point. See. statement of facts. 
follow, that it is not proven. We are often- 
times obliged to content ourselves with evi- 
dence which is much less than positive ; and 
sometimes circumstances speak a language 
even more unerring than positive testimony. 
Let us see if there is not, at least, a violent 


» presumption that Edwards was authorised to 


receive the money from Brown, at the time 
the receipt was given to him; or, if not then 
authorised, whether Edwards’ acts have not 
since been virtually ratified by the petitioner. 

Smith swears, that Edwards said at the 
time.the receipt was given to Brown, that the 
note Wike fo his, Edwards’ trunk, at Natchi- 
toches; and” that he was sorry he had not 
brought it with him. What the agetit ‘says, : 
when acting for another, is taken-as part of 





the res géste, and may be received in evi- 
dence against the principal: Swift's Evi- 
dence, 127... 4 Esp. 142. 

It is proven by Rogers, that Thomas Welsh 
admitted, that he had-received from Edwards 


three hundred dollars on the note, which also 















“no. analogy between such cases sand this. 
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appears from the endorsement, dated 5th ne ne 


May, 1816. This circumstance increases the “ 
probability, that Edwards might be authorised aes . 
to collect the balance from Brown. At all 
events, it furnishes a motive which might 
have influenced the petitioner in delivering 
the note to Edwards. 
I feel no. disposition to controvert the doc- 
trine invoked by the petitioner’s counsel, that 
no person shall collect the money of another 
without his authority. [I am arguing to shew, 
that in this case, such an authority existed. 
The case supposed, and the authorities cited 
by him, only go to shew, that when the fact of 
want of authority is clearly established, as 
when it is proven that the note had been 
stolen, or that it had been lost, and subse- ill 
quently found by a person who should present_~ - 
it for payment, and actually receive payment 
upon it, that in all such cases, the payment 
would net be-good: But surely there can be 


Here; there is no proof that the note was 
either lost or stolen. No such thing is even 
pretended. It is said, to be sure, that there 
is no proof that the note was delivered to 
Edwards by Martha Welsh, and therefore, 





West’n District. 
Sept. 1821. 
PY 
WELsH 
vs. 
Brown. 





CASES IN THE SUPREME COURT 


the court will presume that he possessed it ° 
illegally. But I can scarcely conceive why 
the court should adopt such a forced pre- 
sumption, especially as there is strong circum- 
stancial, if not positive evidence, to the con- 
trary. It cannot be contended, ‘that Thomas 
Welsh was not authorised to act for Mar- 
tha Welsh. Indeed, the name:of Martha 
Welsh is no where seen but in the note. It 
is Thomas Welsh who talks, and Thomas 
Welsh who acts. He took the receipt from 
Edwards. He endorsed the three hundred 
dollars on the back of the note, a payment 
recognised to be good in the petition itself, 
and consequently an admission that he was 
authorised to receive. 

But it is said, the receipt given by Edwards 
to Thomas Welsh, dated 25th of August, 1817, 
is proof that the former could not have been 
authorised to.collect before that time. I do 
not see that such an inference is: inevitable, 
We may conjecture, that when the note was 
first handed over to Edwards, a receipt was 
not exacted, and that afterwards, Welsh 
finding it would probably be a long time be- 
fore the note would be paid, thought it ad- 


visable to take one. This was nota commer- 
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cial transaction, in which we must expect 
great exactitude. On the contrary, it was a 
transaction between men in the country, 
where.a very little experience will teach us 
not to be surprised at the greatest apparent 
contradictions, arising out of affairs loosely 
and improvidently managed, 

As to the letter from Brown to captain Dill, 
it only shews that Brown was owing Thomas 
Welsh, and that he wished Welsh to get from 
Edwards the balance coming to him. We 
have no means of ascertaining whether this 
letter related to the note on which this suit 
is brought. But supposing it did, it strength- 
ens two points for the defendant. First—it 
shews that Thomas Welsh was, on all hands, 
considered as either the agent to collect the 


note, or as its proprietor. Second—it strengh=. - 


ens the probability that an arrangement had 
been entered into for Edwards to pay the 
note; an arrangement, it would seem, which 


“had been made known to Welsh; because 


Welsh is merely requested to receive the ba- 
lance of his money, as captain Edwards comes 
up; an expression which would be wholly 
unintelligible without a knowlege of some 
previous circumstance to give it a meaning. 


West’n District, 
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West'n District! Had it been information communicated for 
\e~ the first time, Brown would probably have 


been more explicit and circumstantial. 
But secondly, supposing the court should 
think that there is not sufficient evidence 


that Edwards was, in fact, authorised to col-. 


lect the note at the time he gave the receipt 
to Brown; still we contend, that his subse- 
quently procuring the note, although for col- 
lection, ratified the payment previously made 
to him, and rendered it good. Pothier, Traité 
des obligations, part. 1, chap. 1, sect. 1, art. 5, n. 
75, says, St je contracte au nom d’une personne 
qui ne m’avoit point donné de procuration, sa ratifi- 
cation la fera pareillement reputer comme ayaut con- 
tracté elle mene par mon ministére ; car la ratifica- 
tion équipolle a précuration ; ratthabitio mandato 


~ comparatur. 


What then were the engagements entered 
into by “Edwards, in the receipt given to 
Brown? Was it not one, that he was.author- 


ised by Martha Welsh to receive payment of 


the note ; suppose that that authority was in 
fact wanting, the consequence would be, that 
the engagement must be considered defective, 
as it regards the principal, until ratified, by. 
giving to his agent the authority required. 
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The moment that authority is given, the en- "ae . = 


gagement.of the agent becomes complete, «~~. 


and the rights’ of Brown must be considered — 


as perfected. Let me ask, could Edwards, — 


in consequence of the authority subsequently 
received, have had a right to collect the note 
a second time of Brown? On the contrary, 
had not Brown a right to demand the note of 
Edwards, the moment it passed into his hands? 
And if Edwards failed to deliver it up, can 


' that circumstance have revived any former 


right in favour of the petitioner, which had 
been once extinguished ? Brown. ought not to’ 
be responsible for the fault of Edwards, in not 
paying over the money. The petitioner seems 
to have been content that Edwards should 
receive it, and was willing to take the risk of 
his misapplying it. It was also in the power” 
of the petitioner to have recovered the money 
from Edwards, but it. was not in the power 


of Brown to have done it. Martha Welsh has 
also now a claim against Edwards’ succes- 
sion for the money, but Brown has none, un- 


less the result of this suit should give him one. 


Baldwin, in reply. It seems to me, that the 
defendant’s counsel is in an error, in consi- 
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dering Edwards as an agent at the time he 
gave the receipt to Brown; and that his decla- 
ration, that he had the note in his trunk, at 
Natchitoches, was to be taken as evidence of 
the fact. At that time he was not agent, un- 
less the note was in truth, in his possession, 
(for he relies upon no other authority) and 
his declaring that he had it, is only declaring 
that he had a right to receive the money, 
which is the question in dispute. Agency 
must be proved by some better testimony 
than the naked deolarations of him who 
pretends to be agent. Admit the rule, that a 
man can make himself an agent by his own | 
declaration, then any one can become so, for 
any purpose, at his will and pleasure; a verbal 
power may be given, but it must be proven. 


“Civil Code, 422, art. 6. Edwards’ assertion 


then, that he had the note in his possession, is 
no evidence for Brown. : 

The testimony of Rogers does not prove — 
the agency at the time Edwards gave the re- 
ceipt to Brown, as this conversation was some 
time in the year 1818, and only proves what 
the credit on it now admits. 

The defendant’s counsel must rely on the 
ratification of the act of Edwards, in receiving 
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» Edwards’ hands? If this had been communi- 





changed its character, from a promise to col- 
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the money by Welsh, putting the note in his West'n District, 


Sept. 1821. 
hands:to*collect, and has cited Pother. It ~~~ 
. : . WELsa 
seems.to me that this doctrine does not apply. oa 
ROWN. 


If A. acts for B., and B. ratifies, the act is : 
complete. This is correct, but before A. ra- 
tifies, he is made acquainted with what B. has 
done, which was not the case here; Edwards 
received the money, or more correctly speak- 
ing, he gave the receipt when the note was not 
in his possession, and when he had no authori- 
ty toreceive. He did not upon this apply to 
to Welsh to ratify what he had done, and 
make arrangement with him for payment of 
the sum eollected, but took the note for col- 
lection. Now, it is clear, that no previous act 
was ratified ; no application was made for that 
purpose; it was a new act on the part of both; 
one gave and the other received the note for “<= 7 
collection. Would Welsh have done-this if 
he had known that the money was already in 


cated to Welsh, the transaction would have 


lect, to a promise to pay what had been col- 
lected. 

It is further said, that the delivering of the 
note to Edwards did not enable him to collect 
Von. x. A} 





























West’n District. 
Sept. 1821. 
LP wy 

: Weis 
vs. 
Brown, 


CASES IN: THE SUPREME COURT 


the money of Brown, as he had already re- 
ceived it. 

I am not prepared to admit this to be cor- 
rect, though I do not consider it important. 
The question is, whether the payment at the 
time it was made was a discharge of the obli- 
vation? It is clear to me that it was not. 
How then can any act on the part of Welsh, 
less than a ratification, have that effect ? 

If he had delivered the note to any other 
person, the payment to Edwards would not 


have operated as anextinguishment. On the 


25th of August, 1817, he received the note to 
collect or return. He did not collect it (the 
defendant says he had already done that) but 
he did what was equivalent, or his representa- 
tive did it for him; he returned the note. If 


. Brown had taken up the note from Edwards, 


he would have some reason to say that the 
right of recovery against him was lost, as’a 
payment made to him, who holds the evidence 
of the debt, is good, though that made to a 
person who may bysome possibility afterwards 
obtain it, is not. Now. it seems clear, and 
uhe evidence is certainly very strong in favor 
of the conclusion, that the note came to Ed- 
wards’ hands on the day of the date of his re- 
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ceipt ; nothing contradicts it, but the declara- ag — 


tion of ‘Edwards, which is not so strong as his “~~ 


writing, even if there was no doubt of his 
having made the declaration, which depends 
upon secondary testimony, fo wit, the oath 
of a witness. It would then be raising a pre- 
sumption without any foundation, to suppose 
that he had the note in his possession when he 
gave the receipt to Brown, and argue from that 
presumption against the written voucher, 

To say that the receipt of Edwards to 
Brown, should lie dormant and inoperative 
from the 28th of September, 1816, to the 25th 
of August, 1817, and then spring into full force 
and effect, so as to extinguish the date by ope- 
ration of law, without a delivery of the note to 
Brown, is reasoning very strongly in his favor. 


WELSH 
vs. 
Brown. 


But I scarcely know what to call that opera-~ —— 


tion of the mind, which would bring it to a 
conclusion, that this effect should be produ- 


_ ced, notwithstanding the note should be re- 


delivered to Welsh, without any alteration, 
and in its original condition; The silent | 
operation of law can do a great deal, though it 
cannot do this much. 7 

Among the different modes of extinguishing 
debts, one is mentioned as the operation of 
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by confusion (and no other is re- 


tor and creditor were not united. 

Edwards was never for one moment the 
proprietor of the note ; so that his situation is 
different from that of a person who sells a 
tract of land, and afterwards acquires a title— 
suppose Edwards had returned this note to 
Welsh before he left the house, would the pre- 
vious receipt from Edwards to Brown have 
prevented Welsh from recovering the debt ? 
It certainly would not; shall the period of one 
or two months then have this effect ? Pay- 
ment made bona fide to him who is in the pos- 
session of the voucher of the credit, is valid. 
Civil Code, 288, art. 140, But a judgment can- — 
not be good, made only in anticipation that 


““the voucher may come to the hands or posses- 


sion of him who receives. It is contended by 
the defendant, that Welsh can recover the'sum 
of the estate of Edwards. Suppose on i on 
a suit, it should be made appear, that the re- 

ceipt relied on by the defendant, was a for- 
gery, which I have strong reasons to believe is 
the truth; of whom then-would the money 
be obtained? This judgment would Pa : 
a second demand of Brown, 
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_ It is nota good argument to say, that if Ed- “i — 


Pry 


WELSH 
vs. 
Brown. 


wards could not recover the money of Brown, 
that Welsh cannot. Their situations are dif- 
ferent; while the note was in Edwards’ hands, 
he could bona fide receive payment; or having 
bona fide received the amount before the note 
came to his hands, for the purpose of applying 
it to that purpose ; when the note was received 
he would be bound to give it that application ; 
and when it was thus applied bona fide it might 
extinguish the debt as to him, for he would 
be bound in equity and good conscience to 
make that application. This principle does not 
apply to Welsh. He is entitled to the money, 
but he cannot, the defendant says, recover it 
of him, because he holds the receipt of Ed- 
wards. He cannot recover it of the estate of 
Edwards, because the receipt is a forgery 
a sad predicament for a plaintiffto be in. 

The real and true question forthe court to 


Fe determine is, who ought to resort to the estate 
of Edwards? Brown, who (paid if it is true) 


when Edwards had no right to receive, or 


~ Welsh, who cannot recover if the receipt is 


forged. But how can Welsh resort to the 
estate of Edwards when one of the conditions 
ef the receipt is fulfilled; to wit, the note re- 
















West'n District. turned? For it is Welsh who brings suit 


Sepl. 1821. 
\-~ against Brown, upon the note. 

Wass "The case in 7-Martin, 247, is diatinet from 
Brown, 
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this. There the amount reached the hands of — 
the only person authorised to receive it— 7 
Here the amount was received by one person 
a long time before the voucher came to his 
hands, which he did not apply as was inten- | 
ded ; but re-delivered the same voucher to the 
owner, who never did part with his property, 
but barely parted with the possession which he 
regained. It seems to me that Edwards was 
Brown’s agent, in receiving the amount of the 
note to take it up, and that he failed in his 
undertaking, and to discharge the duties of 





his agency. Brown has an action for money 
had and received to his use, though Welsh 
“ceuhas not. If the latter was to bring suit, the 





representatives would answer, that the note 

was returned, and bore a recovery. | 
I have said, that if Welsh, as soon ashe had\ 

delivered the note to Edwards, and taken his 





receipt, had changed his mind, and retained 
this note, that Brown might in vain, prove this 
fact, in opposition to the judicial demand, 
which I believe will be,admitted to be correct; 
and yet, if the principle of the operation of 
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. favor,” and the defendant appealed. 
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Jaw is admitted to apply to the case, the plea bad ss ro aa 


would be good; and it necessarily follows, ..~ 
that the note was discharged as to Brown, "— 
the very moment it was delivered to Edwards, a i 


or it is not’at this time. 


Marti, J. This suit was brought on the 
defendant’s promissory note for $600, payable 
to the plaintiff, on the Ist of March, 1816. 

The defendant pleaded the general issue | 
and payment, averring it had been given to 





one Edwards for collection, to whom the de- 
fendant paid it, on the 28th of March, 1816, 
at Natchez, and took his receipt. Edwards 
saying the note was in his trunk, at Natchi- 
toches; that the note was found among Ed- r 
wards’ papers, after his death, in the fall of ad 
1817, at New-Orleans. y 
The district court gave judgment, for the 
plaintiff, “the law and evidence being in his 











The statement of facts shews, that the 
plaintiff gave the note in evidence, and proved 
its execution. A. receipt for $300, paid on 
the 5th of May, 1816, was on the back of it, 
subscribed T. Welsh. 

- The defendant gave in evidence, Edwards’ 
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receipt, and the deposition of Smith and | 













Rogers. 

Smith, after proving Edwards’ signature at 
the foot of the receipt, deposed that he heard | 
him say to the defendant, that the note was | | 
in his trunk at Natchitoches, and he was sorry — 





he had not brought it. ( 

Rogers deposed, he had heard T. Welsh fc 
tell the defendant, some time in 1818, that t 
part of the note had been paid him by Ed- ft 
wards, he thinks about $300, but the rest was t 
due; that the note had been given to Ed-f ¢ 
wards for collection, and was lost. 

It was admitted, that it was found among 
Edwards’ papers, after his death, at New- c 
Orleans, in the fall of 1817. $ 8 

The plaintiff, to rebut the defendant’s evi-§ 

\dence, read Edwards’ receipt, on the 25th of fF 
August, 1817, acknowledging that the note} E 
was given him to collect its amount; and aj b 


letter of the defendant to one Dill, in whieh 
are the following expressions: “I wish you 
would inform T. Welsh, that I wish he would 
sue Kennedy for the mule, and when it is ree} m 
covered, to keep it himself for the delay of } a 
the payment of his money. It will be out of 
my power to return very soon, and I wish to} 
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23, 1816. 

The defendant’s counsel has prayed, that 
the appeal be dismissed for want of jurisdic- 
tion in this court. The note is for $600, with 
interest, at 10 per cent. till paid. $300 are 
claimed of the principal, and interest for a 
considerable time, on the whole sum and the 





balance ; it is therefore clear, that the plain- 
tiff’s demand exceeds the sum of $300 by 
this interest; and that, consequently, this 
court has jurisdiction. 

The plea of the general issue is supported. 

The defendant has produced Edwards’ re- 
ceipt for the whole sum; but he has not 
shewn that Edwards, when he ‘gave this re- 
ceipt, had authority to receive payment. 
He has shewn that the note was given to 


but has not shewn that thiswas~before the 
date_of Edwards’ receipt. The plaintiff, on 
the contrary, has shewn that Edwards.-gave a 
receipt therefor, to T. Welsh, about eleven 
months after he received payment from the 
defendant. * 

Who this T. Welsh was, and his gauthority 


Vou. x. 42 





i i 7 West’n District. a 
receive the balance of his money when Ed- Sept 1981. 7 


wards comes up.” This letter is of May, ~~ 


Edwards for collection, by one T. Welsh; a 
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pear; but as the plaintiff has produced the 
receipt which he took from Edwards for the 
note, and the:receipt for $300, which he en- 
dorsed on the note, must be taken to have 
been written with his consent ; I conclude 
that he is sufficiently shewn to have been 
the plaintiff’s agent, and this does not ap- 
pear to be denied, but rather admitted in 
the argument of the counsel. 

As the authority of Edwards to receive 
payment for the plaintiff, does not appear, it 
must be presumed not to have existed at the 
time the defendant took his receipt. It is 
true, it is in evidence, that he paid the $300. 
which T. Welsh endorsed on the note; but 
this circumstance does not establish, that: he 
had received that sum as the agent of the 
plaintiff, any more than that he undertook to 
convey and pay it for the defendant. 

Does the-authority to collect, given in 1817, 


amount to a ratification of the payment made _ 


in 1816, by the defendant to Edwards? Cer- 
tainly not. It does not appear, that this pay- 
ment was known to Welsh when he gave the 
note to Edwards. Iniquum est perimi de pacto 
id de quo gogitatum non est. Indeed the deli- 


ct as the plaintiff’s agent, does not ap- 
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very of the note for collection, would rather Wet's District 


ept. 1821 
go to prove a disavowal of that payment. For baa 
to what purpose would be the authority to ‘o 


collect a sum already paid ? 

The declaration of Edwards, that he had 
the note in his trunk at Natchitoches, is no 
evidence against the plaintiff, as there does 
not appear that there was any privity be- 
tween him and Edwards. 

Edwards’ receipt to the defendant shews, 
that he intended to receive, and the defen- 
dant to pay, a sum due to Edwards, in his 
own right, as the plaintiff’s assignee; for he 
gives the receipt in his own name, not as 
agent of the plaintiff in receiving payment, 
nor of the defendant, in receiving a sum which 


Brown. 


was intended to be paid through him to the. yp fit: 


plaintiff. “4 
The receipt of this money, under’a sugges- 
tion-(which; as it is not proven, we must con- 
sider untrue) that .he was the assignee, or 
proprietor of the note, rendered him liable 
to the present defendant’s action to recover ~ 
the money. Has the claim of the defendant 
been marred, suspended, or destroyed by 
any thing done by the plaintiff; or T. Welsh, 
her agent ? 
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~~ could not have availed him, if the defendant 
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_ by. Edwards, who could no more avail himself 
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The authority given to Edwards to collect, 


had brought his action for money had and 
received ; even if Edwards had shewn pay- 
ment to the plaintiff, unless he could have 
shewn, which does not appear, that he re- 
ceived the money from the defendant, to con- 
vey it to the plaintiff; or that he had autho- 
rity, at the time he received it, he could not 
have resisted the present defendant’s claim. 
Without such authority, either from the plain- 
tiffto receive, or from the defendant to pay 
over—payment to the plaintiff could be of no 
avail; for the present defendant, shewing that 
he paid, thro’ error, the money must be consi- 
dered as his own still, and rightly due him 


of payment to the present plaintiff, than of 
payment to any other real or pretended cre- 
ditor of the present defendant. j 

I conclude, we ought to affirm the judi 
of the district court with costs. 






Martuews, J. I concur in this opinion, for 
the reasons therein adduced, believing that 
the case cannot be better explained by any |, 
additional remarks. 
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It is therefore ordered, adjudged and de- West'n District, 


Sept. 1821. 
creed, that the judgment of the district court ww 
. Ww 
be affirmed with costs. — ge 
‘ Browy. 


a 


SCOTT vs. TURNBULL & AL. 


tions of limits 


Appear from the court of the sixth district. , When aes 
: depend on mate 


Scott, for the plaintiff. The parties respec- i" ‘nan tin 
tively are owners of land which adjoin on the Pits & lems 
right bank of the bayou Rapide, in descend- }iry wil.s0! be 
ing. There is no disagreement as to the point Not “cnny P 
of beginning, which is represented on the plat °°" 
filed in the cause by the letter A.; but they 
differ as to the course of their dividing line. 

In the court below, there was a general 
verdict of the jury in favour of the plaintiff..; 
which establishes the course of thed? ding 
line between him and the defendants, to run 
from. the’ bayou S. 30 E. This verdict will 
not now be disturbed, unless it can be shewn 
to be manifestly against the evidence. 5 Mar- 
tin, 323. 8 zd. 363. 

The plaintiff’s claim is founded on a re- 
quete and order of survey, in favour of Lewis 
Huet, dated in 1788, and on a continued, and 
peaceable possession long before, and ever 
since that period, either by the plaintiff or 
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those under whom he claims; together with 


~~ aconfirmation by the commissioners of the 


TURNBULL 


Scott 
v8. 


& au. 


united states. It is probable,.that no survey 
was ever made of this track of land, until the 
year 1806, when it was run out and marked 
by M. Stone, a regularly authorised surveyor 
under the American government. He was 
acting under his instructions as a public off- 
cer, and he has adopted a course for the side 
lines, at right angles, as nearly as practicable 
with the general course of the bayou in the 
neighbourhood, to wit, S. 30 E.- This fact is 
established by the testimony of M‘Curmin, 
and from whose testimony he could not have 
done otherwise, without interfering with old 
and established lines on the lower side; for he 


~ Wueays that the general course of the lines on 





the right bank of the bayou Rapide is S. 30 E. 
until you arrive at P. Baillio’s land, which 
adjoins the defendants above, where it is S. 
28 E. This survey has alloted to the plain- 
tiff his proper quantity of land, and exhibits 
the courses which he contends for. It is be- 
lieved to be strictly conformable to the usage 
of the Spanish government, in thus running, 
at right angles, as nearly as practicable with 
the general course of the bayou, and in 
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ae 


conforming to established courses in the neigh- West's District. 
Sept. 1821. 


‘bourhood. nm~ 


The defendants, on the other hand, shew no mere § 


TURNBULL 
f 


original title papers, but rely on a string of © gar. 


conveyances, eommencing with V. Poiret, 
intheyear —_, and plat of survey, purporting — 
to be made by C. Trudeau, in the year 1801, 
together with a commissioner’s certificate, 
and long possession. 

Prescription has not been contended for in - 
the court below, because both parties have 
occupied for such a length of time, that no 
person can now be found who recollects the 
commencement. The evidence, although not 
fully spread on the record, shews clearly that 
Delorie’s field, which was encircled by the 
gully, and which was cultivated by him more 
than thirty-years ago, extended_even above 
the line which the plaintiff contends fe 
while the defendants might have occupied the 
land in his rear, so far as to-get fire wood, 


. 4... »-and fornegroes’ potatoe patches, &c. for. it 
was never actually enclosed. 


The- defendants then set up two deeds, un- 
~ der which they claim. The one from V. Poi- 
ret to E. Muillian, for six arpents of front, with 
the ordinary depth, bounded on the upper 
side by lands of P. Baillio, and on the lower 
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WestDistret- side by lands of Louis Delorie. The other 


ww ‘from L. Delorie to E. Muillian, for one and a 
en half chains of front, being the upper part of 
| ita Delorie’s land, and adjoining that of the pur- 
chaser. All the front and depth called for 

by these deeds is conceded to the defendants. 

.. But not satisfied, they. present a plat of sur- 

vey, purporting to be made by C. Trudeau, 

in the year 18015 diverging their lines above 

and below, so as to include a much greater 

quantity of land than their deeds call for; and 

interfering with the plaintiff on the lower 

2 side. The truth is, that there never was an 
actual survey as then represented. For the 
testimony of M‘Curmin, although imperfectly 


spread on the record, shews that he run out 


) 1807, and found no marks which’appeared to 

~*“pe.older. than three or four years. They 
were marks of the same appearance with 
those along the plaintiff ’s line. And if such 





have shewn it. M‘Curmin’s statement, al- 
though it has been omitted to be so stated on 
the record, amounts to this, that about the 
year 1810, he was public surveyor, and run 
out the lands of the plaintiff, as well as the 


the lines of this tract of land after the year. 


old marks existed, the defendants might easily~ 
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' defendants; he found marks on both lines, 


which appeared to be three or four years old. 
He believed them to be those made by Stone, 


‘in the year 1806. But independently of 


M:Curmin’s testimony, let us view the face of 
this pretended plat of survey. The certifi- 
cate which accompanies it, represents that 
it has been made in the presence, and with 
the consent of the adjoining proprietors, ¢o 
wit, M. P. Baillio above, and some person who 
was appointed to represent Delorie below. 
Now, unfortunately for the defendants ‘and 
this pretended survey, Delorie was not at the 
time, nor had he been for twelve months be- 
fore, the proprietor of the land below; hav- 


ing sold and conveyed it to J. Poydras, by au- 
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ScoTT 
Th . 

TuRNBULL 
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thentic act, as shewn on the record. Again, al 
on the upper side, a course has been pura 


S. 17 E. as far as Muillian desired it to run 
in that direction; then, after-making a right 


_ angle, it proceeds S. 31 E. to the back line. 


On what principle was all this done? And 
yet it is represented, that M. Baillio was pre- 


~ sent and consenting. The thing was too ab- 


surd to be contended for; and the defendants, 
and those under whom they claim, without 
setting up any pretention to these courses, 
Vou. x. 43 
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West'n District. have conformed to M. Baillio’s line running 
ww S.28E. it being the general course of the 
bayou at that point, according to M‘Curmin’s 
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&at, testimony. With what justice then can the 
defendants contend for the course of the lower 
line. It would give them double, or nearly 
double, the quantity of land which their ori- 
ginal purchase entitled them to. 


But in running out their lines they must 


surely be governed by some general principle, 
_ either run at right angles from the general 
course of the bayou, in the neighbourhood, or 
conform to some established line, by the side 
of them. In either case, the plaintiff will not 
be disturbed ; it may be remarked, however, 
that owing to a peculiar bend in the bayou, 


_ ‘ the defendants might diverge in some degree 


above and below, without interfering with any 
person $ and it is extremely probable, that 
M. Muillian’s*only motive in procuring Tru- 
deau’s certificate of survey, was to effect that 


object ; for in selling to Stewart, although he 


sells by that plat, yet he carefully guards 
“against any warranty. 
The plaintiff has no means of shewing, with 
any precision, the nature and extent of Tru- 
deau’s powers as surveyor-general of the pro- 

















* not choose to exercise his partiality b 
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vince. So far as he can learn them, however, West's District, 


Sept. 1821. 
they did not exceed those of other surveyors, “~~ 
: - sin ae : © ye ce Scorr 
in running and marking lines, between indivi- _w. 

TURNBULL 
duals, under sales from one to the other. & at. 


In surveying lands under incomplete or 
complete titles, derived from the king or his 
officers, his acts were generally, and perhaps 
always approved; and although the survey 
might contain a greater quantity, or even 
differ from the place designated in the in- 
complete title, yet the survey was considered 
as conclusive, so far as the public domain was 
affected. But this authority could not ex- 
tend to surveys, made under sales from one 
individual to another, or to disputes between 
adjoining claimants. 

For if it should, he could take from one and 
give to another; and if A. sold to B. one arpent — 
front, he could give two, tlree, or more, at 
discretion ; or as in the present case, 


™ oe 





ing the front, he might do so by diverging” the 
lines. A power so extensive as this will not. 


~ be presumed, it must be shewn, which has not 


been done. It is believed, therefore, that the 
survey which has been presented on the part 
of the defendants, can give them io title what- 
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“encarta 


“quete calls for land adjoining it. But the deed 
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West'n District: ever; because, first, it is altogether of a private 


nature, for it says at the request of Muilli- 
an. Secondly, so far as it is pretended, that the 
adjoining proprietors were present and con- 
senting, it is untrue, for Delorie had previously 
sold to Poydras. And thirdly, there was no 
authority for diverging the lines. 

- The defendants then must rely on their two 
deeds of conveyance, before referred to— 
That from V. Poiret transfers six arpents of 
front, with the ordinary depth, adjoining Bail- 
lio’s on the upper side. This line is establish- 
ed to be S. 28 E., first, by M‘Curmin’s tes- 
timony. And secondly, by Stone’s survey, a 
plat of which accompanies the defendants’ 
claim before the commissioners. The lower 
line must run parrallel with it,and Huet’s re- 


from Delorie to Muillian transfers one and a 
dlfebains of front, to be taken from the up- 
per ' i of his claim, and it is under this deed “ 


that the defendants set up their pretended 





right, to diverge on their lower side. The 
expression which they rely on is this, partant 
d'une souche de liard qui a été toujours reconnue 
pour borne ‘entre la. terre que le dit acquereur a 
acquis de dame veuve Poiret et celle que j'ai acquis 
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du sieur Louis Huet, courant sur cette derntere, dont West’n District. 


elle est separée et constituée par une borne plantée en 
presence du dit acquereur. 

There is not a word about any particular 
course ; the expression is easily understood. 
It means this, and nothing more: that Delorie 
sells one arid half chains of front, with the or- 
dinary depth; commencing at a cotton wood 
tree on the bayou, which was known and es- 
tablished to be the line between the vendor 
and vendee; thence running down the bayou, 
one and a half chains into the land of the ven- 
dor, to a post, which was planted in the pres- 
ence of the parties. But let it be remarked, 
that if this deed could bear the construction, 
which the defendants have attempted to give 
it, it is a sous seng prive ; whilst the conveyance 


from Delorie to Poydras, under whom they 


plaintiff claims, is an authentic act. _In‘case 
of interference, the latter must-prevail. 
On the whole, the plaintiff is persuaded 


~ that the verdict of the j jury is strictly con- 


formable to law and evidence, and that it will 


~ not be disturbed. 


Bullard, for the defendants. The land in 
controversy, in this. case, is represented on 
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West'n District. the plat of survey, marked No. 10, on the 
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record, by the triangle A. B. F. The plain- 
tiff contends, that the line A. F. is our lower 
boundary, and we contend for the line A. B,, 
down to which we now hold. The question, 
therefore is, which of the parties has exhibited 
the best title to that portion of land. It is 
emphatically a question of title and not of | 
simple boundary, as the plaintiff appears to 
suppose. The court is to decide who is 
the owner of that triangle, and not merely 
what division line has been heretofore recog- 
nised by the parties; so as to bind them in 
this suit. Ifthe defendants are evicted, they 
have less land than their title calls for; if the 
plaintiff succeeds, it must be by the superior 
strength of his. 
_ I will first examine the title of the defen- 
dants in itself, and as strengthened by the 
equity of possession. 

Whether Vincent Poiret, from whom the* wid 
defendants derive their right, had any writ- 
ten evidence of title, emanating from the 





Spanish government or not, is of no impor- 
tance in this case. He had, at least, a noto- 
rious, public, and authorised possession of 
the tract of land adjoining Baillio, as early 
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as the year 1788. Huet, from whom the title 


- of the plaintiff is derived, in his requete, asks 


to be bounded above by him. After Poiret’s 
sale to Muillian, the latter in 1795, pur- 
chased of Delorie, to whom Huet had pre- 
viously sold the whole of his title, the upper 
chain and a half; so that both parties, as re- 
spects a part of the land in contestation, claims 
under the same person. 

In 1801, Muillian had the land which he 
had purchased from Poiret and Delorie, sur- 
veyed by C. Trudeau, the then surveyor-ge- 
neral of the province, who establishes the 
course of the lower line at A. B., S. 40 E. - 

Muillian continued in the occupancy and 
cultivation of the land, and after the change 
of government, having no inchoate grant, and 


only long and uninterrupted possession, ap- 
plied to the commissioners for a confirmation | 


under the second section of the act of con- 


__ gress’ of Mareh’2, 1805. He was confirmed 


in his right to the number of arpents com- 
prised in Trudeau’s survey. He has, there- 
fore, what is usually called a settlement right. 
It is such a title as may form the basis of the 
ten years prescription, to commence from the 
date of the act of congress. King & al. vs. 
Martin. 5 Martin’s Rep. 179. 
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Sept 1821. I am not disposed to sontest the principle | 
“~~~ contended for by the plaintiff, that the oper- 
Scorr : 
v. ations of the surveyor-general could not con- 
Ee fer title. I attach no importance to that 





survey of Trudeau, as forming a part of the 
original title of the defendants. 1 know that 
a surveyor cannot take land from one man 
and give it to his neighbour; and that without 
a subsequent ratification, his acts are no evi- 
dence of title out of the crown. Nor do I 
insist, that it proves the express assent of 
Delorie to the surveying. I rely on it, sim- | 
ply to shew the extent of our possession; a | 
taking possession, as an act of Muillan mark- 
ing out to the whole world the limits of his 
claim. It was not as an official act of the 
surveyor, that it has added to or established 
the extent of our right, but as a public, 
notorious, and recorded declaration by Muil- ° 
lian, in -1801,-that he held within such boun- 
daries, and to call on others who might haved 
a better right to contest it. The purchasers 
under Muillian, have bought by the same 
limits and description, and with reference to 
that survey, and nearly twenty years had 
elapsed before any one was found to dispute 
it. The actual possession has conformed to - 
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that survey ever since its date, with the ex- ig 


ception of a small spot in the bend of the ww 
Storr 


vully, in the shape of'a horseshoe, at M.on “wy, 
the plat. The cértificate of the commission- = 
ers refers to that stirvéy, ard confines the 
claimant in the’: same quantity comprised in it. 

The defendants therefore, have a legal title 
to the whole quantity of land, granted by the 
united states, to Muillian, and consequently 
to the small triangle in dispute, independently 
of any right acquired by possession, since that 
period. The whole tract is to be considered 
as one entire thing; the same reasoning ap- 
plies to every part of it; the title, such as it is, 
covers the whole, and possession of a part, is 
possession of the whole, under their title. 

Even supposing, then, that the title exhibi- 9) 
ted by the plaintiff were of prior date and =“ 
equal dignity, and calling expressly for the 
whole of the same land, or only for the tri- 
“angle, according to the uniform decisions of 
this court, the party in. possession must be 
maintained. r 

Thus far, as to the title of the defendants in 
itself, independently of possession since 1805. 
Let us enquire’ how it stands under the se- 
Vou. x. 44 
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cond plea, on the record, that of the ten years 


—-~ prescription. 
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‘ 





Ihave heretofore supposed a case the most 
unfavourable to the*pretentions. of my clients, 
namely, that the order of survey of Huet;from 
whom the plaintiff derives: 'titlé, ‘calls ex- 
pressly for the whole: or a part of the same 
land occupied by the’ defendants. . The case 
of King & al. vs. Martin, before cited, has de- 
cided this case even under. that supposition. 
The titles of the plaintiff in both cases, are 
of the same nature, an order of survey with a 
commissioner’s certificate. The defendants in 
both cases have settlement rights. In that case, 
the court said the defendants should not be 
disturbed, and sustained their plea of prescrip- 
tion. 


“The only question then to be examined is, 


whetherthe possession of the defendants since 
the year 1805, has the qualities required by. . 
law, to give title by prescription. i 

The possession required by law to oper- 
ate the ten years prescription, should be a 
civil possession and in good faith. ‘The na- 
tural naked possession of an usurper does not 
suffice. Civil possession is a possession antmo 
domini, and good faith is said to be justa opi- 


_ nto quesitt dominit, under a title translative of 
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the property in the:thing. aie Tratté de la West’n District. 


pos. 108. 

Thetpossession once acquired is continued 
and.preserved by the mere will of the posses- 
sor. dd. 34. 5, ‘a 

There must-be : an original takingot posses- 
sion. This is proved by the act*of Muillian; in 
1801, im having a survey made, marking the 
line, and cultivating the field, represented on 
the plat within the triangle; his actual occu- 
pation of the principal plantation is a taking 


possession of every part, and consequently of 


the part in dispute. Jd. 28. 

The possession once acquired under the 
title, and continued ‘for ten years without in- 
terruption, gives a prescriptive right to all the 
land comprised in the calls of the deed or 
other title. If the defendants have a» ge 
prescriptive right to the -spot where ‘their 


house stands, they have ‘to thettiangle, which 
~ iga partof the same land, An actual,corporeal 


possession is not required, to acquire by the 
30 years prescription; the possessor gains by 
his inclosures, inch by inch; by that of ten 
years, he holds and prescribes by the terms 
and limits of his deed. 

These are well established principles, and 





expressly recognised by this court, as well in 
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“—_ Distict. the case above cited, asin the case of Pro- 


ww vost’s heirs, against Singleton and Johnson, 


Scott 


vs. 


TURNBULL 
& au. 


decided at the last term: The case of King 
vs. Martin, is a much ‘stronger one on the:part 
of the plaintiffs, in as much as their order of 
survey called expressly, eo nomenes for the game 
land held by the defendant: 

It is time ‘to look at: the title under which 
this court is called-on to take thisdand from 
us, and decree it to the plaintiff’ ‘Huet’s 
order of survey in 1788, calls to be bounded 
above by Poiret under whom we hold, and 
below by the domain. In 1795, Muillian ac- 
quired from Delorie, then the owner of Huet’s 
title, the upper chain and one half. Huet, 
having obtained the order of survey, appears 
to have done nothing more towards comple- 


“ing, his grant, had no survey been made ; and 


has given his land no definite location, and does 
not appear to“have done“any act which would 
amount to a taking possession of any land * 
represented in the triangle. Nothing was 
done till 1806, when the surveyor run a line 
§. 30 E., and yet the owners of the adjacent 
tract, continued,and still continue,to disregard 
it. What did Huet acquire? A right to two 
hundred and forty arpents, to be bounded 
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above by Poiret or Muillian, and below by West's District. 


Sepl: 1821. 
unappropriated lands. Fa 
Itis éontended, that the upper line of -Huet’s mae 
TURNBULL. . 


should run S. 30 E., for two reasons—first, gan 
because. that course would run at right 
angles, with the. qeral:c course.of the bayou 
Rapide, in conformity with the ancient usages 
of surveyors in this country’ and—secondly, 
because it would: be parallel with the lower 
line of the tract. 

As to the first, ] deny that there is any evi- 
dence on the record:to establish the fact; and 
an inspection of the plat will shew, that forty 
is nearerat right angles with the course of the 
bayou at that place, than 30 would be. 

The second can be removed in a most satis- 
factory manner, and will be found to be en- 
tirely fallacious ; being bounded below by thes” ’ 
domain, it is clear, that there can be no/better 





il 4, the’ course they. have done, in preference to 





titles below, which would compel them to run 










any other. They might as well have run S. 
40 E. and completed their quantity of land as - 
' §.30E. It may be asked how was that: line 
established which they set up, as the stan- 
dard? By whom? By those who held under 
Huet, through the agency of the surveyor in 
1806. They have then assumed a line below, 
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to which their title does not limit them; and 
wy~ then pretend that the upper line must run 
parallel with’ it, thereby\,making. their own 
gratuitous act, binding on -and conclusive 
against us. © Their reasoning amounts to this: 
we have chosen to fix our lipe below, at S. 30 
E.; therefore you must. yield us the same 


course above, this is ‘reasoning in a circle — 
We answer them, make your lines parallel 
if you will;. take the quantity of land you are 
entitled to, but take it from the domain below, 
or from younger titles, and not from an older 
one above, by which you called to be bound- 
ed. Go upon land which, at any rate, be- 
longed to the crown, at the date of your or- 
der of survey, and which you might then have 
covered with your title, and not upon ours,. 


“““©“\.which we have cleared, cultivated, and im- 








proved, in good faith, and occupied for more 
that twenty~years, and-to: which we have ac- _ 
quired an incontestable title ; not by clandes-\ | 
tine means, but through the agency of* the 
public surveyor, whose act has been sanction- 





ed by the succeeding sovereign of the coun- 
try. A title, originating under the: Spanish 
government, by the droit de tracte, and ac- 
knowleged to exist, by yourselves, in 1788. 
No good reason can be given for fixing the 
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ferent course gould interfere with established 
lines, arid better rights, as the plaintiff nppeans 
to imagine. « 
Shall the plaintiff then, whose vendors 
have for'so longa, time, acquiesced in the 


a matter of record and notice to the whole 
world, be now permitted to alter it, and that 
only, for the sake of running it parallel with 
an arbitrary one of their own? 

There is another feature in this case, which 
merits attention. Both parties claim the land 
adjacent to the upper line above and below, 
under Huet, who sold the whole to Delorie, 
and the latter sold a chain and a half to 
Muillian. In that deed, certain land-marks 


tracts, as will appear from the deed# those 


: : bornes were established by Delorie, from 


whom the plaintiff claims title. Can those 
who claim under Delorie, the balance of 
Huet’s tract, now recover of the defendants, 
without proving, that the line now contended 
for, varies from that established by the deed ? 
It was competent for Delorie, at that time, to 
fix any division line he thought proper, or in 





line run by Trudeau or ‘Muillian, and made_ 


lower line at S. 30 E. It is impossible a dif- West's Distict 
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are referred to, and fixed between the two” 
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iS en other words, to locate the order of survey. 
~~ Is there a particle of evidence,on the record, 
co to shew that the line A. B. differs from the 
ig deed’? I'he trone de lard is mentioned in the 
deed, but not once alluded to in evidence; 
will the court presume, that the line A. B: 
varies from the contract ofthe parties? Or 
will they not rather presume, from the long 
silence and acquiescence of those who hold 
under Delorie, that itis the same, and con- 
forms to the intention of the parties ? If De- 
lorie had established. that line, nothing can 

be more clear, than that it would be binding” 

on the plaintiff, and conclusive as to his lo- 
cation. If a different one was intended, it 
ought to be shewn. But it is said, that Muil- 
lian, by diverging his lines, takes more than 

~ his purchase entitled him to. How can this 
be made appear, unless a previous line bé 
proved, and from’ which the yendee. haa 
varied ? : o. 
Upon the whole, from a view of all the cir: 
cumstances of the case, I cannot perceive 
sufficient ground to support the court, under 
the authority of its own solemn decisions, in 
affirming the judgment of the district court. . 
The plaintiff does not appear to me, to have 
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the triangle, of sufficient strength and dignity, 
to entitle him to the land in preference to the 
present possessors. | 

Something has been said as’ to the autho- 
rity of the general verdict in the court below. 
It is certainly in the power of this court, as 
it is its duty, to render such a judgment as 
ought to have been given in the district court, 














when all the evidence is before it. The 
whole evidence is spread upon the record. 
The cause was submitted to a jury for a 
general verdict. The jury have found a par- 
.ticular line of division between the two tracts 
of land, and the court below refused to grant 
a new trial, but gave judgment according 


to the verdict. Did the court err in, Pa 


verdict was contrary” to law and evidence ? 
If so, this court will do what the court and 
jury ought to have done. 


Martin, J. I concur with my otiougtt'> 
opinion. 


Martuews, J. It appears, from the whole 
evidence in this case, that the contending 
Vou. x. 45 


granting a new trial, on the ground, that the , 
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West’n District. ; e 
Sept, 1821. parties, and those under whom, they claim 


~~ title to the property in dispute, have for many 


= years, and a nearly equal period, claimed 


“Ean onl occupied two contiguous tracts of land, 
never separated nor divided by any well 
marked, known and established limits. 

Considering the titles of the respective 
claimants as of equal force and dignity, and 
that no part of the disputed premises has ever 
been enclosed or occupied by either, as to 
gain title by prescription; I think the case 
must be viewed, as embracing a contest relat- 
ing entirely to limits, in which the rights of 
the parties depend rather on matters of fact . 

7 than on principles of law. 

™~ The case has been submitted to a jury, 
whose. verdict has settled the line of division 
satisfactorily to the plaintiff; and as I do not 
see that it violates any rule of law,-or is con- _ 
trary to the evidence, neither it nor the judg- “ 
ment rendered thereon, ought to be disturbed. 








It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 
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West'n District. 
BONIOL & AL. vs. HENAIRE & AL. Sept. 1821. 
PY ay 
Appeat from the court of the sixth district. Rome: & aL. 
es semiits 


Martin, J. This action is brought on a st 
é eliver 
promise of the defendants, that they, or either me boat to B. on 
is promise te 


of them, would pay the plaintiffs, or their or- P*y tag Parr 


ders, two dollars a day, for every day they seg ne 


should keep the latter’s keel-boat, in the pos- ':, ee 


session of the former, from February 7th, ®* obligation, 
at any time be- 


1820, in the morning ; and that in case of her fre, or on ade- 
loss, or they thought proper to keep her, they 
should pay $200 for her, besides the two dol- 
lars per day, till the purchase money be paid. 
The petition charges, that the defendants 
kept the boat till the 4th of June, when they 
refused delivering her. 
Both defendants were cited, but Fristoe 
alone answered. He denied all the facts al- 
leged, and averred, that he, the plaintiff, can. 
only recover $200, the value of the boat, and 
the defendants cannot be bound“to pay the 
price of thé boat, and two dollars a day for the 
“ use of her. That he had a right to keep the 
boat, from the day it was delivered, at $200, 
and he so kept her. ) 
The district judge deeming “the law and ° 
evidence for the plaintiff,” gave judgment that 




















358 €ASES IN THE SUPREME COURT 





q 





ee Distiet. the defendants pay $200, with interest, at ten 
ww = per cent, till paid, with costs. The plaintiff 
Bowror & at. 
oe appealed. 
HENarrE & ab 





The instrument may be considered as pro- 
_ ven, because Fristoe, although called upon to 
answer on oath, whether he signed it, did 
not do so. | 
It appears from the very words of the in- 
strument, that the defendants might consider 
the contract in the light of a contract of sale, 
since $200 are mentioned as the purchase 
money. No period was fixed at which they 
were to make their election to consider it in 
the other alternative, that of a contract of hire; 
neither were they bound, at any time, to give 
any notice of their having made their option. 
The district judge was therefore correct in 
allowing to the plaintiffs the purchase money, 
a” ». viz. $200. He could not allow the two dol- 
‘lars per day, till payment; for that would 
be more than the. ten per cent. which is the 
maximum which the law permits, for the use. 7s 


or detention of money; and he was likely in- 


‘eos 


duced to allow interest at that rate, by the 
decision of the superior court of the late 
territory, in the case of Catzergues vs. Jarreau, 
‘where exorbitant interest was reduced to the 
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highest constitutional rate. As the defendant bps 


has not appealed, we cannot enquire into the w~\-~ 
Bomtor & an. 


legality of this allowance. pe 


Henaire & a 


I think we ought to affirm the judgment. 


Maruews, J. [ concur in this opinion in 
all respects, except that I am not willing to 
agree to the proposition, that in usurious con- 
tracts, the interest stipulated may be reduced 
to the rate of conventional interest, allowed by 
law. | am of opinion that a contract which 
stipulates for more than ten per cent, per an- 
num, ought to be avoided tn foto, in relation to 
interest. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Baldwin for the plaintiffs, Thomas for the de- 
fendants. , pes ‘ 


Sooniemn steel 
| 


VIENNE vs. BOISSIER. 


Appea from the court of the sixth district. Atthough the * 
heirs renounce 

°° . the inheritance 

Martin, J. The petition states, that the a creditor can- 

Pe ; Tr . not, without ob- 
heir of O. Bruard, having renounced his inheri- taining letters of 
° . : " curatorship, ob- 

tance, his property vested in all his creditors, tain an injune- 
tion to stay @ 
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"i 4 gy one of whom the petitioner alleges himself to 


“~~ be; and as such, he prays an injunction, 
v= directed to Boissier and the sheriff, inhibiting 
Bom the sale of a negro slave of the deceased, 
sale, under exe- . ° bs ° ; 
eution issued SlezZed (as is alleged) improperly; an execu- 


on a judgment ,. ° ; ° 2 . 
obtained against tion issued on a judgment obtained by Bois- 


his life ime.  Sier against the deceased; the injunction was 
made perpetual, and Boissier appealed. 

His counsel (among other matters) alleges, 

_ as an error apparent on the face of the record, 

the absence of any right or capacity in the pe- 

titioner, to interfere in the affairs of the estate. 

It seems to me, that admitting what is denied 

by Boissier, that all the heirs of O. Bruard 

have renounced the inheritance, the peti- 

tioner ought to have procured letters of cura- 

torship, or provoked the appointment of a 

> curator, who alone can legally represent in 

_ court the estate of a deceased, whose inheri- 

‘taniee,is repudiated. ‘That no creditor has a 

right, aloof from the others; to stand ip. judg- 





ment, and oppose the rights oractions of an-. _ 


other. 

I think that the judgment ought to be re- 
versed, and ours ought to be, that the injunc- 
tion be dissolved, and that the petitioner pay 
the costs of this appeal, and those in the dis- 
trict court. 
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Martuews, J. I have examined this case West's District. 


Sept. 1821. 
with the judge who delivers this opinion, and - ~~ 
concur for the reasons therein stated. “re 

. Bossi gr. 
It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and this 
court proceeding to give such a judgment, 
as in their opinion ought to have been given 
in the district court; it is ordered, adjudged 
and decreed, that the injunction be dissolved, 
and that the plaintiff pay costs in both courts. 
No counsel for the plaintiff, Bullard for the 

defendant. 
SOMPEYRAC vs. CABLE, uw 


—_— 
J 

Apreat from the court of the sixth district. 4  bail-bon 
. . s * 6 taken under the 
_# ' viol , 4 act of 1808, 5 ¢. 
Martin, J. The plaintiff brought his ac- needs not to be 
‘ p 3 assigned by the 
tion against Long and Walker, on their pro- sheriff; onetak- 
" 7 S en under the act 
missory note, and on his affidavit, that they of 1805, 1 «. 


were indebted to him $378 87 cents, bail be- ase 
ing demanded from Walker, Cable; Brown 
and Johnson, executed a bond with him to the 
sheriff, as required by the 12th section of 
the act of 1805, C. 26. 1 Martin’s Dig. 476, 
conditioned, that the defendant shall not de- 
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Court; or in casé of departure ‘without leave, 
that the securities will be answerable and pay 
to the sheriff the amount of the final judgment, 
order or decree of the court. Judgment be- 
ing had against Walker, and a ea. sa. duly re- 
turned, notice was given to Cable, and judg- 
ment being obtained, he appealed. 


"His counsel assigns as errors apparent on 


the. record :— — 


1. That no.law authorises it. 

2. That the ‘bond is not ‘proven to have 
been endorsed-by the sheriff. 

3. That the defendant is ed liable for one 
third of the debt. 

A. That the breach of the condition is not 


proven, * 


J ‘ a a » 
— Me ad * 


I. The bond which has heeathapen’, is that 7 


which is required by the act of 1805; the pre- “ 
requisites of it are, that the plaintiff satisfy 
one of the judges, by oath, of the truth of his 
debt; and make oath further, that he verily 

believes that the defendant is about perma- | 
nently to remove from the territory before judg- 
ment on the petition can be obtained, Xc,; 
the law requires the assignment of this bond 
by the sheriff. 
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OF ‘THE STATE OF’ LOUISIANA. 


_, On the oath annexed to the petition, in the - —_ - 


Py 
er 


present case, which i is that required by the 
10th section of the act of 1808, C. 16, a bond 
ought to have been taken, that in case the 
defendant shall. be cast in tle suit, he will pay 


and satisfy the condemnation of the ‘court, or . 


surrender himself in execution to the sheriff., 
This bond is to be retained by the sheriff; 
and if the condition shall appear to have been 
broken, there shall be judginent on notice 
against the surety,. for the amount of the 
judgment, Jd. 484. There is, rothing said/of 


any assignment, and this court has lately de- 


termined that none is essentially required. 

Admitting that the error cémmifted in tak. 
ing the bail prescribed by the act of. 1805, 
under the oath prescribed by the act of 1808, 
is not fatal, the assignment of the bond is ex- 
pressly required by law, and we cannot, dis- 
pense with it. i lig ” 

The bond ‘taken eogpiche papel of the de- 
fendant’s déffarture from the state; and it is 
only shewn that he cannot be found in the 
parish of Natchitoches. _ 7 
These two objections appear to me fatal, 


| and { think the judgment ought to be revers- 


ed, and ours must be forthe defendant, as in 


Vou. x. 46 
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, In a grant for 
land on both 
sides of a stream 
with calls for 
the line of ano- 
ther grant, as its 
upper limits, it 
does not neces- 
sarily follow,- 
that such a line 
be the limit on 
both sides of the 
stream, if the 
contrary be 
shewn by pro- 
per evidence. 


West’n District. the case of a non-suit, with costs in both 


Sept. 1821. 
ww courts. 
SomPEYRAC 
vs. o e . 
Ocsinst: Maruews, J. I concur, being satisfied with 


the reasons of this opinion. 
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It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulléd, avoided and reversed, and this 
court proceeding to give such a judgment as. _ 
in their, opinion ought to have been given in 
the court below ; it is ordered, adjudged and 
decreed, that there be judgment as in case of 


# 


non-suit, ‘and’ that the plaintiff pay costs in 
both courts. 


- Bullard for the plaintiff, Mills for the defen- 
dant. 


——— | 
MEAUX’S HEIRS vs. BREAUX. 


Appeat from the court of the fifth district. 





Brent, for the defendant. The present suit. 
was instituted to recover a tract of land, in 





the possession of which, the petitioners al- 
lege they had been for many yeats; until the 
defendant, in January, 1813, by force and ~ 
arms, took possession of it. They pray that 
the defendant may be compelled to leave the 
land, pay damages, &c. 
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The defendant answered, that the facts = District. 


* 1821, 


stated, are untrue. That he holds the land wow 


in virtue of good titles, better than ‘the peti- 
tioners;' and that. himself, and those under 
whom he claims, have been in possession for 
upwards of thirty years. 

The petitioners deny all the facts set forth; 
plead a thirty years possession; the defen- 
dant denying all this, pleaded a ten \years 
possession in good faith, and in virtue of just 
titles, &c.. The cause was called for trial, 
but before entering into the trial, to save 
time, a case stated was made, and: the follow- 
ing agreement entered, into. “The grant of 
Meaux calls to bifid on the lower line of René 
Trahan’s grant, as his upper. boundary; and 
it has already been decided by the superior 


court, that Trahan’s upper boundary began at: 
the isle desCopalmes, on the west side, from 


thence descending. The question submitted 
to the court is, whether dn the west side of the 


- bayou, the lower line of Trahé’s grant, sup- 


posing it to begin at.the isle; des Copalmes, 


and, descend for quantity, shall serve! as the» 


upper line of Meaux’s grant? Or whether the 


Coulee des Porches, upon. the east side of the - 


Vermillion, and a line running 22s-d-vis, shall. 


Mravx’s 
HEIRS: 
US. 
Breavx. 














366 


West'n District. 


Sept. 1821. 
PY ay 


Meavx's 
HEIRS 


: v8. 
Breavx. 











CASES IN THE SUPREME COURT 


be considered as the upper line of Meaux’s 
grant?” 

The district court decreed, that the upper 
line of Meaux’s grant, on the west side of the 
Vermillion, does not join the lower line of 
Trahan’s grant, as called for, but that a line 
drawn from the Coulee des Porches, vis-a-vis, 
shall serve as the upper line of Meaux’s grant. 
The defendant appealed. 

The petitioners have failed in proving 
their possession of the land before it was 
possessed by the defendant. 

Before we examine the testimony, I beg 
leave to state, that the surveyor, De Clouet, 


who ‘first: gave possession to Trahan and 


Meaux, surveyed the land upon both sides of 
the Vermillion; and that it appears he did 
not consider the survey and possession given 
upon the east side, as the survey and posses” 
sion upon the west side; for the witnesses all 
state, that after ‘the land was surveyed upon 
the east side, He crossed over to survey upon 
the west sides and it is the location on the 
west side, that is now in dispute; of course, 


_when the petitioners state they were in the 


possession of the land, they must be under- 
stood to allude alone to the land upon the 
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west side; and the testimony must be so un- West's District. 


Sept. 1821. 


derstood, not to confound the possession on wow 


the east side of the Vermillion, with that on 
the west side. 

Pierre Broussard says, that Michel Meaux 
first settled upon the east side of the Ver- 
million, fifty years ago, which is six years 
before his title, which is dated in 1776; and 
his testimony was given in October, 1820; 
and that he, Meaux, lived there ; but he does 
not know upon which side of the river Meaux 
died. He does not speak of any possession 
whatsoever, of Meaux upon the west side; 
and of course, proves no possession whatso- 
ever of the land in dispute. 

Jean Baptiste Broussard, states, he was 
present when De Clouet put Meaux, Breaux, 
and Trahan in‘possession, upon the east side 
of the Vermillion, but was not present when 
he surveyed the land upon'the west side. De 
Clouet did make a survey upon the west side. 
Meaux lived ten or eleven years upon the 
east side, and then crossed over to the west 
side, where he died. Meaux’s house was 
nearly opposite to the witness’s, upon the 
east side. Breaux first settled upon the east 
side, where he lived fouror five years. This 


Mravx’s 
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West'n District. witness, so far from proving that) Meaux 
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ever was in, possession of the land.inidispute, . 


proves the contrary ; for the court will notice, 
that the land now claimed by the’ petitioners, 
is notin virtue of Meaux’s title or grant, but 
in virtue of Joseph Broussard’s grant, which 
is bounded by Meaux’s lower line; and. if the 
petitioners claim the land in dispute, as 
being covered by Joseph Broussard’s. grant; 
which bounds upon Meaux’s lower. line, it fol- 
lows, of course, that the settlement of Meaux, 
upon the west side of the Vermillion, must 
have been higher. up, and off the land in dis- 
pute ; for his settlement upon the west. side 
was under his own title, and only a removal 
from one side of the bayou to the other, as he 
supposed, upon his own land; nor,does this 


‘witness say that he. ever took possession of 


the land in, dispute,-nor does he locate his 
settlement at any particular place upon the 
west side of the bayou; only stating, that his 
house upon the. west side, was nearly opposite 
his house upon the east side, about five or six 
arpents lower thanthe Coulee des Porches, 
He only speaks i@,an.uncertain manner, ;and, 
in a way by which. we can. ascertain.no cer- 
tain place.of location upon the ,west side. 
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~ were put into possession of their lands upon 
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dence ought to be placed in so vague de- 
scription of a location; a description which 


is contradicted by Pierre Broussard; who. 


says the settlement of Meaux, upon thie east 
side of the Vermillion, was eight or ten ar- 
pents below the Coulee des Porches; and if 


the house of Meaux, on the west side, was _ 


opposite the house on the east, it would make 


a difference of from two to four arpents of: 


location, between these two witnesses. ‘ This 


clearly shews, that no confidence or calcula-’ 


tion can be made from the recollection of 
Witnesses, describing lines and situations re- 
lative to events which happened forty years 
ago; when they speak only from recollection, 


without being positive as to the facts by them | 
stated ; and when they undertake to describe | 


a location, by stating it to be nearly in such 
atid such a direction. This witness, instead 


of proving Meaux’s or Broussard’s possession 


of the land in dispute, clearly shews that 
Breaux, the defendant’s ancestor, was in pos- 
session before Meaux moved upon the west 


_ side of the Vermillion. Jean Baptiste Brous- 


sard says, that Meaux, Breaux and Trahan, 
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West’n District. the east side of the Vermillion, upon the same 


Sept. 1821. 


wr~ day. He also states, that Meaux lived on his 


.Mgavx’s 


land, upon the east side, for ten or eleven 


‘Bazavx, years after he was put into possession ;:and 





that Breaux lived upon his land, on the east 
side, four or five years, and then moved to 
the west side, where he settled, and where he 
has possessed ever since, as I will shew. So, 
that taking the testimony of this witness, as 
it will be seen by the statement of facts, 
Breaux and Meaux were put in possession of 
their lands, upon the east side, at the same 
time; and Breaux, after five years, moved over 
to the west side, and Meaux remained on the 
east side for eleven years, when he moved 
over to the west side. So that Breaux took 
possession five or six years before Meaux 
moved from the east side of the Vermillion to 
the west. 

Athanase Hébert states, that Meaux first 
settled upon the east side of the bayou Ver- 
million, six or seven arpents below the Coulee 
des Porches; that he afterwards moved to 
the west side, six or seven arpents below his 
settlement, upon the east side. And here I 
will observe to the court, that this witness 
positively contradicts their other witness— 














ame 
his 
ven 
and 
past 
| to 
> he 
So, 
, as 
cts, 
n of 
ame 
ver 
the 
ved 
ook 
Aux 
n to 


first 


V er- 
ulee 
1 to 
r his 
re | 
ness 
3s— 





“ 


OF THE STATE OF LOUISIANA. 


Jean Baptiste Broussard, who swears tha 
the settlement of Meaux. on the west side, was 
neatly opposite his settlement upon the east. 
The witness further says, that it had been 
from thirty-five to thirty-eight years’ since 
Meaux first settled upon the west side of the 
Vermillion. The fair way is to take the me- 
dium, and it will establish Meaux upon the 
west side, thirty-six and a half years ago; 
also says, that about the same time he was 
at Breaux’s house, within’ fifteen feet of 
the place where the present defendant now 
lives; and that,at that time, Joseph Broussard, 
under whose grant the petitioners claim, 
lived upon the east side, where he always 
lived, and that he never moved to the west 
side. Breaux must have been established 
there for several years before, for in those 
early days, before slaves were introduced, 
and every man had to depend upon the 
labour of his own hands, to erect his buildings, 


and the population of the country was small, 


it must have taken Breaux, a poor man as.he 
was, some time to have established himself 
there, and built an house, which is proven by 
other witnesses. Hébert, like the other wit- 
nesses of the petitioners, does not prove any 
Vou. x. 47 


¢ West'n District, 
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possession of the land prior to the defendant's ; 
nor do one of their witnesses prove that the 
petitioners, or any person under whom they 
claim, were ever in the possession of the 
defendant’s land. 

The court cannot consider the possession 
of Michel Meaux, possession in right of Joseph 
Broussard’s grant, for they have shewn by 
their titles, that Joseph Broussard did not 
convey them the land he. claimed in virtue of 
his grant, until the years 1808 and 1815; of 
course, if they possessed the land at all, they 
did it without title, and their possession with- 
out title, cannot avail against our possession 
with title, and in good faith. And mark the 
contradiction, the want of truth, the bad 
faith contained in the act of 1815, J. Brous- 
sard’s grant was for only ten arpents front; by 
the deed of 1808, he sold to Pierre Meaux, 
seven of these arpents; and by the deed of 
1815, he sells to the heirs of Michel Meaux, 


. of whom Pierre was one, two arpents more, 





and conveys one arpent, which he says he had 
given to Michel Meaux, their father, in the year 
1808; and by the statement of facts, it will 
appear that Michel Meaux died in the year 
1784, twenty-four years before Broussard says 
he gave him the land. 
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It clearly appears then, that the petitioners 
had no right or title to the land of Broussard, 
until 1808 and 1815;. and of course, the pos- 
session of Michel Meaux, upon the west side of 
the bayou, was alone in virtue of his own 
grant; and whether we begin at isle des Co- 
palmes, or near a line vis-d-vis, the Coulee des 
Porches, by referring to the map, the court will 
see that Meaux’s grant does not interfere with 
the defendant’s land. It is Joseph Broussard’s 
grant alone. 

Jean Broussard says, he saw Meaux upon the 
west side, but does not know where he lived. 
This witness does not prove that even Meaux 
was upon the present land.. He knows noth- 
ing about it. He proves nothing, except that 
Frangois Meaux, the son of Michel, now re- 
sides a little lower than where his father did, 
but does not prove that either ever possessed 
the defendant’s land. : 


Let us now view the testimony offered by us. 


André Martin proves, that Breaux first lived 
upon the east side of the Vermillion, and after- 
wards moved over to the west side nearly in 
a line with his house, on the east side, and ex- 
actly on a line where the present defendant’s 
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house now stands. That Meaux and Breaux 
crossed over to the west side, about the same 
time; and that Meaux lived where J. B. Brous- 
sard now resides. By the testimony of this 
witness, the defendant proves positively, that 
his father settled upon the west side of the 
Vermillion, upon the spot he now lives; and 
that he has possessed it ever since, and that 
it has been thirty-five years or more since.— 
He also proves, that Meaux settled higher up, 
and not on the defendant’s land.. He also 
proves that Joseph Broussard always lived 
on the east side. Now, how can the petition- 
ers claim by possession, without they prove 
that Joseph Broussard, under whose grant 
they hold, or some person under him, posses- 
sed the land in dispute: this they cannot do; 
whilst the defendant, on the contrary, proves 
positive and uninterrupted possession of the 
particular spot, under good title, for upwards 
of thirty-five years. 

John Coleman proves the defendant’s pos- 
session since 1788, positively. 

In support of the positive testimony of these 
two witnesses, I will refer the court to the de- 
position of J.C.Hébert. This witness swears 
positively, that since forty years, Breaux and 
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his representatives, have always possessed 
and cultivated the land in dispute. 

The same fact is proven by all the witness- 
-es in the case. 

To shew the court why this question, which 
we have agreed to submit, has any bearing 
upon the case; I will state, that René Tra- 
han’s grant calls for forty arpents of land, 
bounded upon one side of the domain, and 
upon the other by Meaux; and that Meaux’s 
grant calls for Trahan’s land above, and Brous- 
sard’s below; and Broussard’s grant calls for 
Meaux’s above, and Breaux’s land below; and 
Breaux’s grant calls for Broussard’sland above: 
so that these several tracts form a chain, and 
call for the one and the other. The defendant 
contends that the lands must be located by 
the proper authority. The petitioners, on 
the contrary, contend, that no attention is to 
be paid to the calls of the grant, and that the 
lands had been located differently from their 
‘ calls; and if the lands must be located accor- 
ding to their calls, or were so located, then 
the defendant must succeed; if they were lo- 
cated differently, and as contended for by 
the petitioners, then as to this point (if not 
precluded by others) the judgment of the 
court below must be affirmed. 
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The beginning of the. survey and location of 
these several tracts, was at the isle des Copal- 
mes, on the west side; that-is, the isle des Co. 
palmes must be considered as the point of de. 
parture. In taking it as the point of depar- 
ture, each tract must be, and has been survey. 
ed and located, bounding on each other on 


the west side. 


In order to establish the isle des Copalmes, 
as the beginning boundary upon the west side 
of the Vermillion, I need only refer to the 
case of Meaux vs. Breaux, 5 Martin, 215, and 
observe, that is the very case now before the 
court. 

The court will see by the record, that the 
petitioners and the defendant’s ancestor were 
then the parties litigating; and that the begin- 
ning of Trahan’s grant upon the west side was 
then the question; and that it has been deci- 
ded to begin as the defendant contends for, 
at the isle des Copalmes. 

But putting these decisions of this court out 
of the question, the beginning of Trahan’s 
grant atisle des Copalmes, is established by 
the proof in this cause, beyond a doubt, and 
uncontradicted by any witness. All the wit- 
nesses agree in the fact, and J. C. Hébert 
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proves the positive fact, that old colonel De 
Clouet, who made the original surveys, and lo- 
cated Trahan and Meaux under their titles, 
told him that he had delivered possession to 
Trahan, and surveyed ‘the land under his 
grant, by beginning at and establishing the 
isle des Copalmes as the upper boundary of 
Trahan’s grant. The declarations of De Clo- 
uet (who is dead) the very surveyor who put 
them in possession, as directed by the Span- 
ish government, is good evidence ; and I need 
not refer this court to decisions, to shew that 
in cases of boundary, the declarations of de- 
ceased persons are good evidence; and if so, 
the declarations of the surveyor himself, are 
certainly the best evidence that can be pro- 
duced. | 

The first piece of evidence I shall refer to, 
to prove that the upper line of Meaux’s adjoin- 
ed Trahan’s lower line, on the west side, will 
be the written acknowlegement of Meaux 
himself, contained in his grant, shewn by 
the petitioners ; and also in sales made by him, 
together with the certificate of the surveyor, 
who first surveyed the land, and put the seve- 
ral claimants in possession. 

I begin by calling the attention of the court 
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to Meaux’s grant, for fifteen arpents of land on | 
both sides of the Vermillion. Thecourt will sée 
by reading the certificate of survey, that Miche} 
Meaux, under his signature, has acknowleged 
that De Clouet put him.in possession of his fif 
teen arpents, front of land upon the west, as 
well as the east side of the Vermillion, adjoin. 
ing (attenant) upon both sides, to the land of 
René Trahan. 


Nor is this the only act wherein he has ac- 


-knowleged that his land adjoined the land 


or Trahan. Upon the 20th of July, 1778, sub- 
sequently to the survey and location, which 
De Clouet certifies he made in 1776, Michel 
Meaux sold the five upper arpents of his grant, 
to one F. Broussard; and in this deed he 
states, that his land adjoined the land of René 
Trahan upon both sides of the bayou. 

How is it possible, that the petitioners can 
expect to establish the location of Michelb 
Meaux’s land, different *from his written ac- 
knowlegement. | : 

But even suppose that Meaux had never 
made a written acknowlegement that his 
land adjoined Trahan’s, is not the official cer- 
tificate of the surveyor, who states he put him 
in possession of his land adjoming Trahan’s, 
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boundaries, and upon which alone the grant is- be . Dot a , 


sued, good evidence of the location; until the “~~ 
contrary is proven? Andhasitbeen proven? No ppiohg 

not one word of testimony proves any other lo- Baeavx. ¥ 
cation. Their witnesses only go so far as to 
say, that they never knew of any survey upon 
the west side, for Meaux. They do not dare 

to say, that no survey was ever made—they 
could not say it. How then can this court do 
otherwise, than to establish the location of 
the land, according to the written acknow- 
legements of Meaux himself, the certificate 

of location of the surveyor, and the grant of 
Meaux, which, from the petition to the last 
order, calls to bind upon Trahan, upon both 
sides of the Vermillion; they cannotinlaw or 
justice. top 


But supposing that there had been no writ- 


cate of location by the surveyor, and that the 
grant of Meaux did not call to bound upon 
Trahan’s land upon both sides of the Vermil- 
lion. I will shew that there was an actual 
survey and location of Meaux’s land upon the 
west side of the Vermillion, and adjoining the 
land of René Trahan. 


Von. x. 48 
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I refer to the fact stated in the testimony of 
all the witnesses, whose evidence I have com- 
mented upon, and which is this, vez. that after 
the land was surveyed in 1776, upon the east 
side of the Vermillion, for Trahan, Meaux, 
Broussard and Breaux, the surveyor crossed 
over to the west side to make the survey. If 
the evidence had stopt here, it would be suf- 
ficient to induce the presumption that the sur- 
vey had been made, without the contrary had 
been proved by the petitioners; and the defen- 
dant having established the fact that a survey 
at that time was made, which began at the isle 
des Copalmes, and that each of these tracts 
called for the other, this court would presume, 
until the contrary was proven, that this boun- 
dary was given at the place of departure, to 
govern the location of all the said tracts on 
the west side, and that the survey and location 
of the same, was then made accordingly, par- 
ticularly when the surveyor who made the 
same so certifies it, and the parties themselves 
sign a written acknowlegement of the fact, 
upon which their grants issue. But our tes- 
timony stops not here. The defendant proves 
the fact of an actual survey and location in 
1776, as contended for by him. I will shew it. 
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In the trial of this cause, an old Spanish re- 
cord of certain proceedings, was admitted 
to be read, and to which I refer the court. 
It accompanies the record of this case, by 
agreement. 

By the depositions therein contained, of old 
persons now dead, some of whom were present 
at the survey of 1776, the court will see that 
an actual survey was then made upon the west 
side of Vermillion, and Broussard under whom 
alone the petitioners claim, expressly states, 
that he understood that a survey had been 
made of all their lands upon the west side of 
the Vermillion in 1776, and that it was differ- 
ent from the survey made upon the east side, 
and that he never heard of any dissatisfaction 
until some years after. He does not deny the 
survey of 1776, upon the west side, but only 
says he does not know where it began. The 
deposition of the widow Meaux, mother of 
the petitioners, proves that the survey upon 
the West side, began at the isle des Copalmes. 

But if all this. be not sufficient, I will ask 
if the defendant proves positively, that the 
land was surveyed for Meaux, adjoining Tra- 
han’s, and then for Broussard, and then Breaux, 
and that according to said survey, the defen- 
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Breavx. 


of the inferior court be reversed ? If so, we 
have positive proof of the survey being made 
as the defendant contends for. Look at\the 
deposition of J. H. Hébert. He proves the 
survey and location as the defendant contends 
for. Hébert is asked by the defendant, if he 
has any knowlege of the survey of 1776 or 
1778, and how it was made. He answers in 
these words, “I have a knowledge of said sur- 
vey upon the west side of the Vermillion; De 
Clouet who made the said survey, told me how 
it was made. I was not present.” He is then 
asked if the said survey (alluding to the sur- 
vey of 1776) was not made by beginning at the 
isle des Copalmes, and first running off Trahan’s 
land, and then Meaux’s adjoining to Trahan. 
His answer is: “ the survey was made of the 
tracts of land in the manner as stated.” He 
also states, that he had seen a boundary be- 
low Breaux’s land. He further states, that, 
he was present when the boundary of Breaux 
was verified by De Blanc and Duralde, and 
found correct. Now, it appears to me that this 
Is positive testimony. Suppose De Clouet was 
living, and now before’ this court, and was to 
swear that in 1776, he surveyed Meaux’s land 
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Trahan’s land, and then Broussard’s, and then 
Breaux’s, all adjoining, would not his testimony 
be received, and would it not be conclusive, 
if not contradicted. And if it would, as he is 
now dead, the law says his declaration as to 
locations, shall be received in evidence. If 
so, an actual location is proved, adjoining 
Trahan’s land; for De Clouet told Hébert that 
he so surveyed and delivered the land. 

But the fact of there having been a survey 
and location of lands adjoining each other, 
from the isle des Copalmes down, is established 
by other and stronger testimony, if possible-— 
It appears, that by looking into the deposi- 
tions to which I have before referred the 
court, that about ten or eleven years after the 
survey of 1776, the present petitioners, or 
| some other persons, began to disturb the de- 
Tiendant’s ancestor, and that De Clouet, who 
was then living, and the same surveyor who 
had surveyed the lands in 1776, went upon the 
ground and re-surveyed the several tracts of 


sas 


3 land, beginning at the isle desCopalmes, and so 
jon, and verified his survey of 1776, and de- 


{clared Breaux, in possession of his land, as 
jarred in 1%76, and as possessed this day ; 
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what better or stronger testimony, or proof of 
a former survey can be had, than the same 
surveyor retracing the lines run by himself at 
the first survey, and declaring the same to 
the persons present ? This is in fact, shewing 
the boundaries and lines by him given, and is 
the very best evidence that can be offered. | 
refer particularly to the testimony of Francois 
Louriere, on the record, as well as to all the 
others. 

In addition to this host of testimony, I refer 
the court to the verification of the boundaries 
by which it will be seen, that the two comman- 
dants of Oppelousas and Attakapas, by order 
of the Spanish government, run off the said 
several tracts of land, beginning at the isle des 
Copalmes, and that at the line on the west side 
they found the hole in which a boundary had 
once been placed ; and that Jos. Broussard 






under whom the petitioners claim, acknow- 
leged that he had. pulled up a post from 
that place, and which boundary was shew 
by André Martin. [ will ask, if this does no 
prove that a survey had been made, and that 
this was the dividing boundary bee 
Broussard and Breaux, as the defendant com 


tends. How is it possible for the court to rey 














of of 
same 
elf at 


rom 


ewn 
not 


that 











OF THE STATE OF LOUISIANA. 


sist this host of evidence? How could it be 
possible for the defendant to prove the fact 
clearer than he has done? Have the peti- 
tioners shewn by one witness, by one circum- 
stance, that a different location was given ? 
They have not. In establishing the lands ad- 
joining, as the defendant contends for, every 
claimant gets his quantity, and there is no con- 
fusion ; but establish the lines as the petition- 
ers claim, and the court will leave a vacancy 
of about seventeen arpents in a straight line 
between Trahan’s land and Meaux’s, for 
which no title or demand was ever given or 
made under the Spanish government, and will 
throw the entire country from the isle‘des Co- 
palmes, to the mouth of the Vermillion, into 


- confusion, and change the location of every 
‘ tract of land on the Vermillion river. But in 


deciding, as contended for by the defendant, 
every inhabitant will remain as he now is; it 
will put an end to litigation, and the petitioners 
in lieu of taking from my client his land, upon 


which his forefathers and himself have lived 


and raised their families these forty years; 
they will get their land also, superior in point 
of situation and quality, to that which they se 
unjustly ask for. 
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wv~ not have succeeded in establishing the survey . 










of 1776, as contended for by him, that the | 
petitioners are barred from recovering from 
him, by prescription of thirty years, without a 
title, and if not barred by it, that they are by | 
the prescription of ten years, under posses- — 
sion in good faith and just title. 

Let us consider this case at first, as if the 
defendant had no title, and relied alone upon 
the plea of thirty years prescription. Si au- 
eun a jownt, usé et possedé un héritage ou rente, ou 
autre chose prescriptible, pour l’espace de trente ans, 
continuellement, tant par liu que ses predécesseurs, 
franchément, publiquement, et sans aucune inquié- 
tation, supposé qu'il ne fasse apparotr de titre, tl a 
acquis prescription entre dgés et non privilegies. 
The thirty years prescription has been plead- 
ed, and the petitioners have admitted that 
they were neither under age or privileged by 
their not pleading it; nor have they shewn, 
by any evidence, that they were either the 
one or the other: of course, the case must be 
considered as between parties against whom 
prescription would run, and as such I will 
examine it. Pothter, Prescription, n. 162. 

The defendant proves, by the testimony of 
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e 
J.C. Hébert, that for forty years the ancestor 
‘of the defendant, and the defendant, have ac- 


tually resided upon and cultivated the land 


in dispute. Pierre Broussard says, that it has 
been forty years since Breaux settled upon 
the land in dispute. Athanase Hébert says, 
that thirty-five or thirty-seven years ago, he 
saw Breaux’s house in the place where it now 
is. Breaux had already established the place. 
John Coleman says, when he came into the 
country, in 1788, Breaux was residing upon 
the land. The testimony of all the witnesses 
is supported by the depositions referred to 
in the Spanish record. All of these witnesses’ 
testimony goes to prove, that Breaux enjoyed, 
used and possessed the land for thirty years 


before this suit, openly, publicly and without-~ 


interruption, and clearly establishes the de- 
fendant’s right. to be maintained in possession 


a of said land. 


The defendant has proven, that his father 
and himself, for more than ten years previous 
to any disturbance, resided upon and possess- 
ed the land, publicly, openly and in the view 
of the whole world. And he has also shewn, 
that it was in virtue ofa good and just title: 
a grant from the Spanish government. The 


Von. x. 49 
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* 
petitioners have endeavoured to shew, that | 
Broussard’s grant was the oldest; but the a 
court will look at Broussard’s grant, and they 


will see that it calls to bound upon Breaux’s | 


land below; and although it appears from the 
extract of Breaux’s grant, that the date ofthe 7 


patent of Breaux was not as old as Broussard’s, 


this court will presume, that the petition, or- 7 


der of survey, and certificate of survey, upon 
which the patent issued, were as old as Brous- 


sard’s, or why would Broussard’s grant call } i 


for Breaux’s. Pothier, Prescription, n. 6, & 26... 7 


_ Baldwin, for the plaintiffs. The only ques- | 
tion to be determined in this case, is the 9 


upper line of the grant to Michel Meaux, on | 
thé west side of the Vermillion. The plain- — 


tiffs contend, that it ought to be at right an- ~ 3 


gles from the Coulee des Porches, situated on 
the east side of the same bayou. 
determined to be the true line, then the de- 
cree will follow as a necessary consequence, 


’ that they ought to be quieted in their posses- 


sion; for if this is the correct line, the defen- 
dant was on the plaintiffs’ land. This agree- 
ment was entered into after the suit was at 
issue, and after the parties and their attor- 
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nies were well acquainted with the facts of Wes 





the case; to simplify the enquiry, and to settle ~~ 


a question which had been too long in discus- 


? gion; and which, if the parties had felt dis- 


posed to prolong and embarrass the proceed- 
ings, might have been rendered complicated 
and perplexing. Each party was fatigued 


‘with discussion, and wished to direct their 


attention to the single point, on which the 
whole case, in truth, depends. The defen- 
dant relied very much on the opinion, that 
the question had been settled in the former 
suit of the Broussard’s and Trahan’s; but this 


- court by their decision in 8 Martin, have de- 


termined, that the res judicata did not apply; 
and the question is to rest upon the evidence 
adduced. 


The defendant relies altogether upon pre- , 
~ scription, which does not seem to me to grow 


out of the question submitted by the agree- 


ment. It.was well known at the time, that 


the question of prescription could not 
arise, as the plaintiffs and defendant had been 
in possession of some part of their tract for 
many years, and that a possession of part’ was 
a possession of the whole, so far as to permit 
the effect of that doctrine. 
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Though it was necessary in the district », . | 
“~~ court to prove the length of possession, as ~ 


well as the particular place where the plain- 
tiffs were situated, to ascertain the correctness 
of the location. 

I conceive that the title is of itself suffi- 
ciently explanatory. , 

The parol evidence establishes the fact of 
the possession of the plaintiffs, and their ances- 
tor, on the land, beginning at the Coulee des — 
Porches, for at least forty years; and that it 
began at the period, if not before the date of 
This is not contested. But the 
defendant’s counsel labours to destroy the 


the grant. 


effect of this settlement. and occupancy, and 
offers in his argument, the evidence of a sur- 
vey made by De Clouet. 

This survey of itself proves nothing be- 


single fact, that he surveyed the 
land, as wélLas that, of the other grantees, on 


both sides of the river Vermillion, and planted 


boundaries. To judge from the survey alone, 
the mind would not hesitate in coming to the 
conclusion, that the fronts were directly op- 
posite each other. To prevent this, the de- 
fendant offers testimony to shew that a differ- 


ent location was made on the west side, fer 


-. 
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391° 
Trahan. Admitting that this is’ proven, it sah: Distriet 
‘atiswers 06 purpose. It must be proved that ~~ 


MEavx’s ° 
he surveyed Meaux’s adjoining; and even® nazis 


6 “| this will still be ineffectual, unléss he proves Bazavx. 
that it was done by Meaux’s consent, and that 
- | the title would justify it. Both of which he 

‘1 has faileu to do. «The title calls for the 


: Coulee des Porches as the only boundary. 








; No. other could correctly be taken. No one 

of the witnesses state that Meaux was present 

at the survey on the west side; or that he ‘ 

ever consented to be bound by Trahan’s line, 

beginning at the isle des Copalmes. | { 
This case then, unconnected with the 

Meaux in the case of the Broussard and Tra- 

han’s, rests upon the grant and possession 

under it, and which is simply this ;—Meaux a 

calls to join on Trahan, and Trahan refers to” 

’ the Coulee des Porches as his own boundary ; 

consequently it is the upper boundary of 

_Meaux, who went into possession about forty 





years ago, and his heirs, the present plain: 
tiffs, have continued ever since. 

This coulee is admitted, by the defendant’ 
counsel, to be the correct limit on the east 
side. It must serve for the west side, unless 
something more certain interferes to prevent 
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West'n Di 
a —— it. Nothing is offered but parol testimony of. 


ww De Clouet’s survey, made in the*ibsence of | 
Msacx8 Meaux, and never assented to by him. Trae 
Bazavs. han might lave requested the surveyor to 
give him a different front on the westside, ag” 
one of the vidios, if not more, states, call 
Trahan did not wish to include th. bend of | 
the river in his tract, and requested that it” 
might be surveyed higher up. A very strong # 
reason why Meaux would not wish to change, 4 | 
his front, as he would then take the bend: | 
rejected by Trahan. i 
It seems clear then, that the plaisit have 
a right to continue in possession of. the land, . 
thus occupied by them and their ancestors, for ] 
ice, forty years, at least; and that the Coulee des 
ae Porches must serve as the boundary on me 
“east side; and a. line crossing the river or? 
bayoudirectly opposite, as.the upper. boun- 
dary on thé west si ide’; and. grhigh: by. 
agreement, is the only question” submitted f nl 
decision. 
it may, however, not be amiss to look a lit- © 
tle at the defendant’s pretentions. He claims — 
under a sale from Anselme Thibeaudeau to 
Firmin Breaux, in one of which sales he con-. | 
veys two arpents and one half in front, situated. 
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on the river Vermillion, with the Jike quantity West'n District. 


ee, upon the same line, on the other side of said ri- BR 

a ver. .On the same day, he sold two and one os. 

hall , half arpents more to J. Broussard, inthesame Bagavx. 

| of | manner, on both sides of the river. How then 

( it Fe ‘ean the defendant, under such a salé, contend 
___ that his land does not lie opposite, and that q 
"ea w the plaintiffs must change their possession 4 
ee *© and lines to accommodate him ? 










se. “) — The defendant’s counsel has asserted, that 
_ if the Meaux are permitted to remain where 
they ‘are, it will require a change of all the 
lines and ‘settlements on the Vermillion— 
The contrary of this is well known to the 
court, and-that all the evils apprehended by eae 
the defendant’s. counsel will be introduced a : a 


rom, 
ast fy 


by deciding against the plaintiffs. a _ 


ave. | 
nd, | 
for 7 
des 
the ‘ 





* For’ a further: and Ree A -better illa stration 
te ease, ‘the opin view taken of it 
ry the district judge, is referred to. 


lit- Martin, J. I concur in the opinion of my 
ms colleague, for the reasons therein adduced. 
to : 


Martuews, J. The question as to the effect 
se of the judgment obtained in the superior court 
of the late territory of Orleans, in the case of 


Trahan’s heirs vs. Broussard, 2 Martin, 133, as 
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~~ 


between the parties to the present, haying ‘ 
been settled by a decision of this courtix5 Id,” 
214, it now only remains to decide this case 


on the merits. 

The plaintiffs. and defendant claim a tract 
of land on the western side of the bayou Ver- 
million, of twenty-five arpents in front, fifteen of 


which weré acquired by a grant to their an- ~ 
cestor, and ten by purchase from Broussard, 


an original grantee. 

The principal difficulty in the case, is to 
fix the upper limits of the grant to the plain- 
tiff’s ancestor. It calls for Trahan’s grant, 
and purports to be of an entire tract of land, 
of fifteen arpents in front, on both sides of the 


“bayou. The lower line of Trahan’s land, on 





the eastside of the stream, is established be- 
yond dispute, and determines. satisfactorily 


that ofthe grant of the plaintiff’s ancestor on P 


that side., But on the other, Trahan’s land 
is, by the judgment of the superior court of 
the late territory, referred to, to have for its 
limit, on the upper side, a place called isle 
des Copalmes, and run down the bayou for its 
front, which places this part of his claim some 
distance above his grant, as located on the 
eastern side. 
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The question’ wl 
of this land, must be solved by ascertaining 
whether or not Meaux’s line, on the upper 
side, and Trahan’s on the lower, must ne- 
cessarily be the same on both sides of the 
water, according to the title on which the 
former claims. [ think not. 

The plaintiffs’ claim calls for an entire 
tract of land, containing fifteen arpents in 
front, on each side of the bayou, and as its 
location on the other side is fixed beyond a 
doubt, its western ought to correspond with 
such lines as are thus clear and certain, unless 
they interfere with an older or better title, 
which does not appear to be the case here. 

The defendant’s claim, by possession and 
prescription, is not in my opinion supported 
by evidence. They do not shew that, their 
title, such as:it appears on the record, covers 
any part of the land claimed by the plaintiffs. 
Their possession being without colour of title, 
they can only avail themselves of the prescrip- 
tion longt temporis, and they shew no claim on 
that score. 

It is true, that the testimony of one of the 
witnesses (Huet) shews a very long possession 
in the defendant, and his ancestors; but it 
Von. x. 50 
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is by no means explicit. as to the precise spot 
or its extent. His evidence is too vague to 
support a judgment. Admitting it to be other- 
wise, it is contradicted by another witness 
(Montice) which proves an interruption. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Baldwin for the plaintiffs, Brent for the de- 
fendant. 


—p=——. 


CHAMARD vs. SIBLEY. 
Aprrat from the court of the sixth district. 


Martin, J. The petition states, that the 
plaintiff, in 1767, married Louis Chamard, to | 
whom she brought $400 in marriage; that her 
douatre prefix, according to the custom of Paris, 
was $200; that during her marriage, she i 


herited from her mother $4675; that her hus- ' 


band died in 1808; that the defendant pos- 
sessed himself of his estate; caused it to be 
sold, and has rendered no account of it; that 
he thereby intermeddled in the succession, so 


‘as to render himself liable for the plaintiff’s 


privileged debt. 
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The defendant pleaded the general issue ; 
averring, that if he did take possession of 
Louis Chamard’s estate, he was fully author- 
ised as curator, &c.; and he administered fully 
and faithfully, &c.; that she has received what 
is due from him. 

There was judgment for the plaintiff for 
$346 53 cents, with interest at 5 per cent. 
till paid. The defendant appealed. 

The $600 due under the marriage contract, 
appear by an authentic instrument, and are 
not denied. It is admitted that the defendant 
was duly appointed curator of the estate. 
The sum inherited from her mother is proven, 
and it is admitted, she bought at the sale of 
the estate, a house and lot for $411; and other 
small articles, amounting to $19 50 cents, 

The only question is as to the interest. It 
has been allowed from the death of the hus- 
band in 1808; the defendant contends it 
ought to have been allowed from the judicial 
demand. Pothiern his treatise, Du Douaire, 
art. 206, says, that when the dower is to be 
paid en deniers une fots payés, a sum of money 
once paid, interest is only due from the judi- 
cial demand. Coutume de Parts. Title Dou- 
aire, 152. 
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fa sheriff sell 
a runaway slave 
without fulfil- 
ing the formali- 
ties which the 
law requires, 
and, in conse- 





quence, the ne- runaway, by the defendant, as sheriff, having 
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West'n District. JT think the judgment of the district court 


ought to be reversed, and the interest of the 
dower is to be allowed only from the judicial 
demand. The costs of this appeal to be borne 
by the appellee. 


Marnews, J. I concur in the opinion of my 
colleague. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and the 
court proceeding to give sucha judgment as, 
in our opinion, should have been given below ; 
it is ordered, adjudged and decreed, that 
there be judgment for the plaintiff, as in the 
district court, but that she recover interest on 


‘the decree, from the judicial demand only, 


with costs in the district court, but that she 
pay them in this. 


Johnson and Mills for the plaintiff, Bullard 
for the defendant. 


ey 
FLEMING & UX. vs. LOCKART. 


Apreat from the court of the sixth district. 


Martin, J. The plaintiffs seek to recover 


damages, on account of a negro sold, as a 
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been recovered from her by his previous —_— oe 
owner. Some of the formalities which the ww 
law requires, previous to such a sale, having ee 9678 
been neglected by the vendor. _ ae 
He pleaded the general issue, the want of pad roan 
notice of the suit in which the negro was re- ae comet 
covered, and that he was not liable for his a per enn 
bond fide acts\as sheriff. ri of the former 
There was judgment for him, and the plain- sie wees 
tiffs appealed. tae She. might 
The sale and recovery are proven, and the romog he may 
defendant has produced the receipt of the which, is pe 
printers, to shew how often the negro was ts sacle 
‘ advertised; and it appears that the adver- arte Nache of 


the negro. 





tisements were not continued as long as the 
law requires. 

I think that the only consequence of the 
want of notice to the present defendant, of the 
suit in which the negro was recovered, is the 
faculty, which he has exercised, of shewing 





any thing which might have prevented a reco- 
very. In this, however, I believe he failed. 
Surely if a sheriff sell any thing, without» 
previously doing what the law requires from 
him, for the validity of the sale, and his 
vendee is obliged to abandon the thing sold, 
in consequence of the vendor’s neglect, the 
latter is bound to indemnify him. 
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West’a District. We ought to reverse the j udgment, and the 


Sept. 1821. 
“~~ case must be remanded, in order that the 
Fiemine & ox 
jo. damages may be assessed; and the costs of 
Locxart. 


and appellee. 
~ Maruews, J. I concur in this opinion. 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
the cause be remanded to the district court, 
in order that the damages be assessed; and 
it is ordered that the defendant and appellee 
pay costs in this court. 


Baldwin for the plaintiffs, Bullard for the de. 
fendant. 


— 
SMITH vs. SMITH. 


One who, on AppeAL from the court of the sixth distric 
his father’s . 9 
death, takes 
homea destitute Martin J. Action for work and labour done, 
younger brother 


and occupies? ON a quantum merut. The answer alleges, 
~ q , 


him on his farm, ; r 

is not necessa- that the parties are brothers; that their father 
rily bound to ., P “ ° 

pay him wages: died in 1810, without leaving any estate ; that 
but circumstan- alee " 

ces may entitle the plaintiff being then very young, the de 
the latter to ° i ia ‘ . 
them. fendant took him home, furnishing him with 


food, faiment and schooling; that in 1813 or 


this appeal must be borne by the defendant 
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1814, their grandfather gave the plaintiff q, West’n District. 


very young negro boy, who came to the de- 


‘fendant’s, and the plaintiff and said. boy re- 


mained there till the 20th of April last; that 
it is true, they both, at times, worked for the 
defendant, but the value of their services did 
not amount to the expences he incurred in 
their maintenance. 

The plaintiff had a verdict, and judgment 
for and the defendant appealed. 

Jet deposed, he has seen the plaintiff on 
defendant’s plantation always industriously 
employed, as much as he has ever seen any 
boy; ploughing, driving oxen, and he thinks, 
picking cotton. Since 1815, the plaintiff was 
employed, every day, at work, when the wit- 
ness saw him. He staid one night at the de- 


fendant’s, and saw the plaintiff up at day- 


light. He told, the defendant he ought to 


_ pay plaintiff $20 per month. He believes 
“the plaintiff could have earned from $12 to 


$15 per month, any Where; and he saw 
him passing and repassing often in great haste. 
The plaintiff left the defendant last spring. 
He may be about seventeen or eighteen years 
ofage. The defendant said, he had sent him 
to school but for a little time. He was com- 


Sept. 1821. 
SS aa A 


SMITH 
vs. 
SMITH 






. West'n District. 


_ Sept. 1821. 
Pw 
Situ 
v8. 
SMITH 


‘CASES IN THE SUPREME COURT 


fortably clad. He thinks his services alway 
worth his victuals and clothes. During the 
war, negroes earned on their vic 2! 
clothes and taxes. | 2 
A. Smith, a brother of the parties, deposed, 
their father died on the 16th of March, 1 - | 
In the end of the year, the plaintiff was se 
to their- grandfather, but was detained fro | 
him.. Their grandfather’ died, leaving bin 
some horses and a negro boy. In the latte ; 
end of 1812, the.defendant directed the plai ~ 
tiff to go to his house with his boy and horse g 
They staid there till April 25, 1820, 
worked under the direction of the: witnes 
who was employed by the defendant, who 
employed besides, ‘a brother-in-law of theiall 
and occasionally anegro. .This was in 1813, | 


14yfand’ 15, the crops only answering foray . 


support. The crop ‘made by the witnes s | 
plaintiff, his boy, anda hireling, sold for $400 § 
in 1814. They were treated like negroes a 
They rose early and “worked late. In 1816, 
plaintiff was always employed in ploughing, 
hoeing, and picking cotton. He was not in- | 
dulged when he lust time ; he was told of it.” 


He was obedient, and made a crop. He was — - 
born in 1800. He was unhealthy, as well as 9 | 
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his negro boy... No doctor ‘was ever called Went Dini 


for him. He was a drudge, and went to the ww 
mill and on errands. In 1818, he agreed — 
to’: work, and worked till March, when he — 
left the plantation, but returned) in the fall 
and helped to gather the crop. - The negro 
was sick. They performed well in 1819. 
The witness took the negro to make an én- 
| gagement with Miller, and ‘settled with the 
defendant for the hire of the*boy ;' but is cer- 
tain he did not earn much. He has been 
hired this year. for $10 4 month. | He is also 
twenty years of age.. He has been kept at 
hoe and picking cotton, though able to plough © 
‘these two years. *Three years ago, thé de- 
fendaat promised: to do something for the 
. plaintiff, but has failed.” .The ‘witness is 
| twenty-six years of age. He renionstrated 
@ with the defendant, because he did not edu- 
cate the plaintiff’ The defendant Supported 
the plaintiff in 1813. [There was no more than 
_ a support made in 1814, and the defendant 
got only $10. The witness had only $40 for 
} | his share in 1815. The crop made by the 
by witness, the plaintiff, a neg ' 
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SS 

arian negro girl, the plaintiff, and a negro woman, 1 i 
~~ at the house, and the crop sold for about | oy 
— $650. In 1817, there was a white. man em _ ur 
Smita. : | 


ployed, and the crop sold for $1100. In 1818, Pi ats 
thirty-two or thirty-three bales were made; ~ 
but a negro woman and a girl were added to | gi 


a  « 
















, the hands. The plaintiff is small, and the | ~ », 
4 witness thinks he would have been able te | ¢h 
- plough two years ago. He was a few weeks | 
at school in 1813, and was taken from it  ] py 
, work on the crop, and was sent another tim | a 
« He. was not treated cruelly. He was not 
clothed as other boys are; the negro 9 ea 
mostly naked. The crops were small, ° cl 
cause land was cleared. _ a tr 
Madan deposed, plaintiff lived with him 

about seven months: He is well dispos od, “ de 

and appears ‘to be. between seventeen * ad 4 
eighteen. The negro boy is nearly the sam@am w; 













age, small and steady; he gives $10 a month @ a: 
for him, and would be glad to keep him # p 

* year. a 
Jones deposed, the plaintiff lived with the he 











_ defendant, worked in the field, is laborious of 
and steady; hardy. and strong, though smal k 





os 
bia 


OF THE STATE OF LOUISIANA. 


P. Smith, a relation to the parties, deposed, Weet Dial 


that in 1811, or early in 1812, the plaintiff oo 
lived with the defendant, and was then eight <2 
or ten years ‘old, destitute of a home; and 
unable to procure a support: About that #, 
time his grandfather died, and left him a 
negro boy, eight years old. The boy’ was 
sickly, and: the witness thinks he would not 
have supported the plaintiff and his boy for 
their labour, unless on motives of benevolence. 
The defendant did a fair part towards hig 
brother, and was incapable: of taking any 
advantage of him. ee OM 
Hawes deposed, the plaintiff ought to have + 
earned something more than his victuals and 
clothes. He was small but smart and indus- 
’ trious. 
Myers deposed, bi lived with the defen- 
dant in.1818; the plaintiff was not considered 
’ asa hand; he only went on errands. The 
” witness lived two years and a half, and had 
ashare inthecrop. Sohehadin 1819. The 
plaintiff worked on the crop. 
, Aman, who. on the death of his father, takes 
home his brother, a boy of nine or ten years 
of age, destitute of property and a home, and- 
_keeps him on his farm, employing him there- 
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Sept. 1821. 


ww wages, although he keep him steadily engag. | 3 
—s ed from sun rise till dark. As long as the 
MITH 


lad is unable to act or judge for himself, jt” 

* is fortunate that he fell into the hands of 

somebody who raised him in the habits of : 
sobriety and industry; and such.a person, in 

my judgment, is not bound to make him any 
compensation. When the lad is able to act 

or judge for himself, he ought to make a bar | 

gain with his employer, or seek labour ols 

* where. But the agreement need not be ex | 
press, it may be inferred from circumstances, | 
and of these there can be no better judge 

* than a jury of the neighbourhood; and they 
require no other direction from ,the co 3 


person who has laboured. for'him, what he 
might, reasonably be believed to. expect 


In the present case, a jury has allowed $ 4 
the defendant has not deemed it worth his — 














Westin District. on, is not necessarily bound to allow him #° 
y no 


than that the employer ought to allow to the 2 
taking all circumstances into consideration — 4 


while to apply for a new trial, on account of | 

the excessiveness of the sum: I amnot ready 

, to say whether it is that which I would have | 
Rea voted for, had I had the honor of being asso- 7 4 
ciated with such of my fellow-citizens as gave 4 


ee ee 


him 


4 
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the verdict; but I cannot say they erred. Wess 
They had means of information not withinmy “ 
reach, and if I do not give an unqualified ap- 
probation to the verdict, it is because I wish 
not to have it believed, that any member of 
this court, considers a man, who harbours arid 
employs, and who keeps steadily at work,’ 2 
houseless and pennyless relation or stranger. se 
is, in every case, bound to pay him wages. ’ 
Independently of this circumstance, the’ 
plaintiff had a negro boy (who worked with 
him for the defendant) and whose services, — 
though not very valuable, entitled him | 
to some compensation. = * 7 


We ought to affirm the judgment of the dis- 
trict court. | 


Maruews, J. I concur in the opinion of the 


‘district court. It is therefore ordered, ad- 


judged and decreed, that the judgment of the . 
district court be affirmed with costs. 


Wilson for the plaintiff, Thomas for the 7 : 
defendant. 
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WYCHE vs. WYCHE, 


Apreat from the court of the seventh dis. | 
vg trict. 


Manca J. The plaintiff claims certain ney 


oes, under a marriage contract, and com” 
ains that the defendant has taken them from : 
“pe. D er, and detains them, without right. 4 
~» The defendant pleads the general issue§/ 
ee if the plaintiff ever had any title to the? 
| ‘she has forfeited it, by selling them | 
D “ary to law. That she never was mati” 
e to. the man mentioned ip the marriage 
act, as her future husband. That the 
bre the property of the defendant, by. 
‘ peer, and 2 purebase. ’ 4 


lo rden deposed, that he knew Susan | 

n, one of the subscribing witnesses to. 
ge contract. She was his mother, _ 

“sph about two years after its 





fodt of the iihectts to be hii He indsoas | 
G. Wyche, the plaintiff’s husband write, and 
believes the signature, G. Wyche, at the “foot 5 
of the instrument, to be his. He knows t ne 
negroes, in the petition, are those named i 

the contract, and they are now in the. def nr : 
dant’s possession, The plaintiff, or herb 1us- 
band, had possession of them since, he 4 

ried her, tll about the commencement oft 

suit. Soon after the signature of the marria 
contract, G. Wyche went to Savanah, < 

brought back a paper which the witneostle es 
father read ip his presénce, and said it wasa ©” 
‘license. He was not present when G. Wyche ~ 
‘and the plaiptiff were married; they alwa 
passed for man and wife. They had no chil 
dren. G. Wyche died 6n the return of the? 
militia from New-Orleans. The witness un. 
derstood the negroes belonged to G. Wyché 
father.. They were sold. at public sale; | 
witness saw the advertisement. , Gi W 

brought them home the day they were 

bitte ‘The witness was nat Deane 
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| st is thirty years of age; cannot well read write 


own name. His mother wrote often, as his fas . 
ther kept a tavern, and she kept the accounts 
when he was absent. 4 
» The witness being asked to point out hil 
-widfher’ 8 signature, put his finger on it. : 
' He added, that he knew A. Jackson (ans 
. other subscribing witness, by whose oath the " 
| " marriage was proven before it was admitted to © 
be recorded) lived in Georgia about the time, | : 
but he does not. know where he lives now, 
~ ‘He never knew of any conveyance of the ] 
negroes to G. Wyche, nor does he know that" 
he and the defendant were brothers. They 
called themselves so, and were so believed 
to be. a 
Burn deposed, that he heard the plaintiff 
say, that Luke, one of the negroes in the “ 
“marriage contract, now belonging toC. Adams, 
was sold to Turner and Linton, to pay a debt 
of her husband, which she was induced to j 
assume. That some advantage was taken of ~ 
her. One or two. had been sold in that ‘way. | 
_ Some of the others had been given up to thé F 
ee edanta in 1815, wal the others in 1817. | | 
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brother ; and that they had a sister or brother. Wests District. 
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Sept. 1821. 
5 | He understood that she had once conveyed tit rf 
a , ” 
. the negroes to Prother, to prevent the defen- ¢ny 
7 ‘ ' roux. 
, | dant from getting them. Both parties admit- ‘ 


. ted they had been given to the defendant, 

‘} under a verbal agreement, that he would do 
with them as he saw fit, and furnish the plain- 
tiff a decent support fordife.. "They appeared 
very friendly. She said she expected he. 
would get part of the property—it would be 
his at her death. "At.all events, all she want- 
_ ed was a decent support for life. She lived 
| at his house after the agreement. The ne- 
' groes were taxed as the, defendant’s. The 
, defendant told the witness, the plaintiff would 
not live at his house. She had violated her 
agreement, and he was no longer bound.— 
| He gave her credit in the stores in town, 
| and with the witness, without limitation; he 
‘4 paid him, and said he was still willing to sup- 
+f port her. 

Palford deposed, he heard G. Wyche say, 
_ he had been in hell since he married the plain- 
tiff She had got some negroes of her father’s 
estate, before he had come from Georgia. 
He said he had a brother, and she did not 
deny it. She said, two of the negroes had 
~ Vou. x. 52 
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West’n District. been sold with her consent. She had bee. 
Sept. 1821. | 


“~~ induced.to assume a debt of her husband, 
WxcuE 
< he 

, WycHE. 
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She had been entrapped. G. Wyche died , 
the spring of 1815. 

M‘Carrol, a witness of the defendant, de 
posed, the plaintiff:told him she had given. 
the property to the defendant, under an agree. 
ment for her-support. That the negroes came’ 
from the estate of her father, at whose death 
het husband administered on the estate, had 





the negroes sold, and bought them. She wa 
then living at the-defendant’s. 


Welsh aiid Gay depoted, that the defendath 
had Lewis, one of the negroes, in Nateh to 
ches, in 1817 and 1819; and sent him to Catt 4 


houla. The negro was considered as i 


property. a 
Prother deposed, he had once a conveyanet 2 


from the plaintiff for four of the negroes, | 


Two remained with lim afterwards. He gaye 
up the two on the compromise between the 
plaintiff and defendant. His quit claim for 
the four negroes was given up by the delem 












dant. He wrote to the parish judge to cam 
cel the plaintiff’s coveyance. He left them 


as he found them. The defendant said, 
considered himself the owner of the negroes, : 


.* 


nr = a& © 242i is 


-_ > & Fr 
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and had used deception to get possession of 


them, and had told the plaintiff so. “He said 
he-had a sister. He had conveyed and deli- 
vered four negroes to the defendant, at the 
plaintiff’s request, and the conveyance was 
afterwards returned to him by the defendant, 
who said he had right to them as hers. The 
_ plaintiff moved into the territory of Orleans, 
with her husband, in February, 1809. 

Cox deposed, that he heard the plaintiff, in 
the defendant’s absence,, say, she wished he 
might come home, she. warited to give up the 
negroes to him. ‘He was,heir to the property, 
and she was tiffed of keepfing" it. This was 
before the agreement * ' 

Clarkson deposed, that ‘sifice the com- 
mencement of this suit, plaintiff told him she 
wished to be placed ‘in lier former situation ; 
all she wanted was a decent support. The 
defendant offered to build her a house and 
maintainher. She left him of her own accord. 
She told the witness the defendant had treat- 
ed her well. She authorised the witness to 
tell the defendant, she was willing to accept 
the same terms. The defendant paid the 
taxes till.1816. : 

Ussey deposed, that the defendant is G. 


; 


est’n District. 
Sept. 1821. 
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Wyte Ba" Wyche’s brother. ‘The negroes, Luke, Mag | 


Ad and Chatles, part of the property sold, are | 
worth $3000. } 
Wycus. : 
The defendant’s counsel objected to the 
reading the marriage contract, as not suff, 
ciently proven, and took a bill of exceptions 
to the opinion of the district judge over-ruk 

ing the objection. 
They urge, that the witness cannot pow 
sibly recognise his mother’s signature to the. 


instrument, as she had been dead long ago, 





and he admits he does not well read writing, 
An instrument is produced, in which the wits | 
ness’s mother made her cross, or mark, instes 
of signing. This, in my opinion, may hati 
been the case in the latter part of her lifes 
and happens, at any time, to persons to whom 
writing is not familiar or easy. 4 
I think the judge did not err. The vritnell ql 
swears, he recognises the signature, and he " 
has often seen his mother write. The alleged _ i 
improbability of his knowing the signature, | 
must yield to his direct assertion, that he | 
does, when there is no material cireumstance 
that renders his deposition suspicious. Par- ’ 
ticularly as the deed derives appearance of ~ 


genuineness from the certificate ofits probate j | 
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lately died near the place of trial, being sup- 


posed to be well known there, the imposition - 


might have been easily detected. 

The deed being proven, the possession of 
G. Wyche and the plaintiff, since his death, 
establishes her right to the slaves prima facie. 
No forfeiture of this right is shewn. The ac- 
tual celebration of the marriage ceremony is 
not required to be proven, in a case like this. 
The subsequent: cohabitation as man and 
wife, and common reputation while G. Wyche 
lived, suffice. There is no evidence that the 
slaves became the property of the defendant, 
by descent, from his father. The evidence 
rather shews, that they were the property of 


G. Wyche, the brother of the defendant. No-— 


thing shews, that in Georgia, children are 
forced heirs; that the slaves made part of the 
defendant’s share of the estate ; from the long 
silence of the defendant,-the presumption is 


very strong against him, and preseription 


appears to have destroyed his title. - 
No evidenee of a purchase is produced. 


The argument, that_ the defendant should 


have the neato and - Ala the hig 


and record in Georgia; and if it was a forgery, bere 
the signature of G. Wyche, who lived and ww 


Wat 


Went 
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eo appears to have been waved and abandoned 


ww by the parties. 
weene 






















Wrens. The judgment ought to be affirmed with ~ 
costs. 


Matnews, J. I concur in the opinion of my 
colleague. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Bullard for the-plaintiff, Thomas and Wilson 
for the defendant. =" 
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BALDWIN vs. STAFFORD § AL. 





The limits of _ APPEAL from the court of the sixth district. 
the post of Ra- 
ides never hav- % ae ie ts 
ing been cor- Martin, J. I concur with the opinion which 
rectly defined by 
any act of the judge Mathews is about reading. 
Spanish govern- 
ment, they must é r > iis 
<ye tmp they Martuews, J. In this suit, the subject of — 
were recognised e e 
de facto by the controversy between the ‘parties, is the loca- 
officers of that 
government and tion of two several orders of survey, granted 
those of the late 
territory. by the Spanish government, and confirmed 
A plat of sur- a 
2 vey never re- by the land commissioners of the united — 


proper office, »* states. | 


The phi uniter which i plaintiff — | 
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purports to grant land in the post of Rapides, West's Distriet, 





























Sept. 1821. 
(as it was termed by that government) and that ~~~ 
of the defendants in the post of Oppelousas. ae I 


a; ep rS $ an 
The line of division between these’ two sa 


posts, seems never to have been established 
by an act of any competent authority, refer- * 
ring to an actual survey, natural boundary,or 
degree of latitude or longitude. This want : 
of certainty, in the relative extent of these 
divisions of the country, creates the first diffi- 
‘culty in the decision of the present case. ., 

On the part of the plaintiff, it is shewn 
that the local authorities of the Spanish go- 


~ WEF | 
i ihe Ss ae 


vernment, those of the late territorial govern- 
ment of the united states, and the late supe- 
rior court, have claimed and exercised juris- 
‘diction in the parish or county of Rapides, to 
a point beyond the tract of land in dispute, 
viz. a place now called Ray’s ferry, on bayou 
Beuf. These facts shew that the southern or 
south-eastern limits of the division of country, 
denominated Rapides, did extend to the last 
mentioned place, at least de facto; and as it is 
not shewn, that those who considered it to 
have that extent erred, by assuming limits 
contrary to right, Iam of opinion, that as it 
relates to this suit, Ray’s ferry must be recog- 
nised as the limit of the post of Rapides. 
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vs. 
STarrorD 
& at. 
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a” The limits established by the surveyor and 
“~~ commissioners of the united states, relied on 


by the defendants, were no doubt fixed with the 
best intentions to quiet land claims; and sup- 
press litigation, but cannot certainly be receiv- 
ed in opposition to individual rights, having a 
previous existence. 

The defendants and steels also rely on 
a survey made by one Hazzard, the plat of 
which seems never to haye been returned to 
the office of the principal deputy surveyor. 


It is older ain Gate than that exhibited by the 4 
plaintiff, but I am of opinion that it cannot af- | 


fect his claim; as from its not having been re- 
turned to the proper office, third persons were’ 
not bound by it. 

The case then rests on the original orders 
of survey, their execution, return to the proper 
That of the 


plaintiffis prior, both in execution and return. 


office, and legality of location. 


It has been located on land, as I believe, 
within the limits of the former post of Ra- 
pides (at all events de facto) and ought in all 
respects to be preferred to that of the defen- 
dants, because it is laid on land, according 
with the order of the Spanish government, and 
consequently gives a better title than that ex- 
hibited by the defendants. 
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It is therefore ordered, adjudged and des eee a 


ereed, that the judgment of the district court ~~ 





f: : Batpwir_. 
‘| beaffirmed with costs. be. vs. 
: SrarrorD 
Re <4, x ; & an 
The plaintiff in propria persond, Wilson for 
the defendants. 
-_—s> a 
TURNBULL vs. MARTIN. , 
; : ., + ,.' He who ab 
Appeat from the court of the sixth district. teges a fact, 
* must —e 
ih fully. it does 
Marti, J. The plaintiff states, that he and sutice that he 


i ‘ . introduces evi- 
the defendant gave their spote to Davis for ee 


7} fifty bales of cotton, as sureties of J. M. Mar- “omni 
} tin; that the plaintiff paid $3000 thereon, 
and Davis afterwards obtained judgment 
a against him, and present defendant, for $2950; 
: a great part whereof the plaintiff has paid: 
|] 80 that the defendant is liable to refund what- 
éevef has been so paid, above one-half of 
the sum due to Davis, which is averred to 
be $1500. . Die | 
The defendant pleaded the general issue; 
/} and averred, that John M. Martin, now dead, 
| wwed to Davis $2950, and the plaintiff to 
} Towles, $3000. The plaintiff applied to J. 
t M. Martin to procuré him the loan of that 
}%um; that J. M. Martin applied to Davis,;who 
53 
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consented, on condition that Martin should 


deliver him fifty bales of cotton, to be applied 
to the payment of what Martin owed him, 
and to the sum wanted by the plaintiff, which 
was supplied him, and applied to the plain. 
tiff’s use; and the defendant avers he hag 
paid, as surety of J. M. Martin, his full pro- 
portion of the sum of $2950, due by the latter, 

The plaintiff had judgment for $1500, with 
interest, from November 14, 1820, till paid, 
and costs. The defendant appealed. 

The statement of facts shews the plaintiff. 
gave in evidence the record of the suit, Davis 
vs. Turnbull—and that — 

Davis deposed, that the $3000 credited on - 
the obligation, were paid by the present plain- 
tiff, and the balance was paid by both the 
parties equally. A short time before this 
obligation was given, J. M. Martin came to 
borrow $3000 from the witness, who consent- 
ed, on condition that Martin would give him 
fifty bales of cotton, on the terms mentioned 
in the obligation; Martin consented, and the 
witness gave a draft on Baltimore, which came 
into the hands of Towles. The money was 
lent to Martin, at the solicitation of the pre- 
sent plaintiff Martin having gone to New- 


of met peli best To 0lUCUCetlllCUT 


obo n © ws a 
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Orleans, without delivering the cotton, about Bae a 


two months after, the witness called on the 
present plaintiff, who had pledged himself for 
the delivery of the cotton, and who now said 
it would be sent by the next boat. Frequent 
and unsuccessful applications having after- 
wards been made by the witness to the plain- 
tiff, and an obligation being mentioned, he 
said, that the defendant, who was as much 
interested in giving the obligation, was ab- 
sent; and the witness believes something 


was said about the crop., The draft was 


given in favour of Towles, to pay a debt of 
plaintiff to Towles, as the witness ‘understood. 
He: also understood, that Martin owed the 
plaintiff’ He confided principally in the plain- 
tiff’s promise, that the cotton would be deli- 
vered. On suit being brought, the plaintiff 
paid $3000, on condition that the judgment 


_and execution should be staid against him. He 


said, he thought himself bound for that sum, 
and would pay it. It was credited to him. 
Bynum deposed, that he heard that Martin 
got $3000 from Davis for the plaintiff, on ac- 
count of a debt due by Martin to the plaintiff. 
When the suit was brought and put off, the 
latter expressed his uneasiness at it, as he 


had pledged himself to Davis for the payment 


a 
‘TURNBULL 
vs. 
Martin. 
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ee of the $3000, as the money was had. for 3 
ww his use. | 
Sen  Patoth depased, that he brought suit for. the 
Martin. 
present plaintiff, against Martin, for a large 
amount; he sent the account to be demanded t 
by the :députy sheriff’ Martin kept the ace { 
count, and refused to return it. When suit 
was brought by Davis against Turnbull and _ 
Martin, he was = by J. M. Martin to { 
defend it. : { 


The note on which Davis sued, is in the fol- : 
lowing words: “ We, or either of us, promise _ 
to deliver A. J. Davis, or his’ agent in News 
Orleans, fifty: bales.of ‘cotton, to average 350 — 
Ib. each; to be good cotton of last year’s crop, 
as soon as practicable; or to be accounted 
for at the highest market price, at the time — | 
of delivery, agreeable to J. M. Martin’s con : 0 
tract with said Davis. Alexandria, Jan. 20, 
1818. Walter Turnbull, Robert Martin.” 





The plaintiff, it seems to me, has proven, 
his allegation, that he and the defendant gave 
their note to Davis, as sureties of J. M. Mar- 
tin. This instrument shews, that they consi- 
dered each other as co-debtors of Davis; 
principal debtors of a quantity of cotton, 
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him. 
The defendant alleges, that this cotton was 
promised to be, paid to Davis, by J. M. Mar- 


_tin, partly on his own account, ‘and partly on 


that of the present plaintiff. 

Davis’s testimony shews, that Martin was 
considered by all as the principal debtor of 
the whole sum. Bynum’s testimony places 
this beyond the possibility of a doubt; but he 
speaks of what he has heard. 

The Jiability of the plaintiff, otherwise than 
as a .co-débtor ef the defendant, according to 
the note, is pleaded by the defendant; the 
onus probandi of it, therefore, lies on the latter. 
He ought to establish it fully, and it does not 
appear to me that the evidence renders it 
even probable. 


I think the judgment ought to be affirmed 
with costs in both courts. 


Marnews, J. I concur. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Bullard for the plaintiff, Thomas for the de- 
fendant. 


a4 


which J. M. Martin had agreed to sell to by re | : 
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TURNBULL 
vs. 


Martin. 
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a BYNUM vs. JACKSON. 
° ° e 
Bynum Appeat from the court of the sixth district, 
vs. 
Jackson. 


aici Martin, J. The plaintiff was surety, on 
a mene twelve-month bond, under the act of 1817, 
wily Katty, sh for Martin, on a fi. fa. against the latter, and 
- ¢ipal died sinee Mulhollan. Martin died before the expiration 
its execution. 3 
of the year, and the present defendant, plain- 
tiffin the execution, took a ji. fa. against the 
present plaintiff, who obtained an injunction — 
on an allegation, that his principal has lefta — 
considerable estate, &c. On a dissolution of — 
the injunction, and setting aside the fi. fa, 
the™present defendant, plaintiff in the exe- 
cution, appealed. 

The 15th section of: the act cited, pro- 
vides, that the bond shall be returned with 
the execution, lodged with the clerk, and 
shall -have the force of a judgment. 

It is contended, that Bynum, the appellee, is 
only a surety, and as such entitled to all the | 
benefits which his principal may claim; that 
the judgment as to the latter, cannot be exe- 
cuted, till revived against his heirs. | 

The appellee is liable as upon a final judg- 
- ment; the death of Martin does not place 


, him ina better condition. It is true, the heirs 
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of the latter may discharge themselves, by Wo tier’ 
shewing an acceptance under the benefit of = 
an inventory and want of assets. But this was scree 
not one of the benefits which their ancestor 
might have claimed. Such a circumstance 
would be one of those which the law meant 
to provide against by requiring a surety. ~ 

I think the district judge erred; the judg- 
ment ought to be reversed, so far as it sets the 
execution aside, and the appellee must pay 


the costs of this appeal. 


Maruews, J. I concur for the reasons ad- 
duced. , 


It is therefore. ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, so far as it 
sets the. fi. fa. aside; and affirmed as to the 
costs, and that the defendant and appellee — 
pay the costs of this appeal. 


Baldwin for the plaintiff, Wilson for the de- 
fendant. 


— pj 


BROWN vs. COMPTON. sae 


‘ _ for giving a pass 
+ ° : to the plaintiff’ 
Appeat from the court of the sixth district. stave,’ whereby 
/ she escaped, 
°,e i th 
-Martin, J. The petition charges the defen- fevuom of the 
negro in evi- 


dant as fraudulently giving a pass to the plain- gence, 
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Sepi.. 1321, 
Sy aad 
Brown 


v8. 
Compton. 





‘= her, ashe had frequently demanded it from 


CASES IN THE SUPREME COURT 


The defendant *telied on the general issue 
principally.. The: plaintiff had a verdict and 
judgment, and the defendant appealed. 

The statement of facts shews the plaintiff’s 
witnesses fully established that he was for se- 
veral years in possession of the wench named 
in the petition, as‘one of his slaves ; that she 
was taken up in a neighbouring parish, but re- 
leased on producing a ig given her by the: 
daferstont: 

-M‘Micken i that in the year 1812, _ 


the plaintiff lived about a couple of miles from ~ 


him, and he hired from him the slave named 
in the petition, which he then held as his slave; 
that one day she came to the witness, fell on — 
her knees, in tears, saying that if she had her 
right she would be free, and, handed him a 
paper, purporting to be her deed of manu- 
mission, which she said was handed her by 
one Charles Henderson, whose name appear- 
ed to be subscribed thereto; she requested 
him to keep it, till she could make a trusty 
friend to take care of it for her, in case she was 
sent away and sold in a distant country ;. for 
she was afraid her master would get it from 
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her, and she had always denied having it. He. 
threatened to whip her. On examining the 


paper, the witness found the period at which’ 


she was to enjoy her freedom, was not yet.ar- 
rived, nor was the deed properly authentica- 
ted; and he informed her he would procure one 
properly authenticated, by the time she was 
to be free, which was done, and the woman 
has since passed, and been reputed a free 
woman of color, in the parish of Feliciana, 


and the state of Mississippi, with these papers, 


which have been read to the plaintiff. 
A copy of the document is annexed to the 
record, viz. a manumission deed executed by 


- Joshua Barnes, of Ohio county, state of Ken- 


tucky, manumitting his negro woman slave 
Minthy, at the time she arrives at the age of 
35, viz. in August 1817, bearing date August, 
12th, 1805. The deed is certified by the 
clerk of Ohio county court, at the August 
term, 1805, and ordered to be recorded. The 
said clerk has certified a true copy of the order, 
and the deed has been taken from the records 
of his office, and the presiding magistrate of 
the court has given his certificate, accord- 
ing to the act of congress, and his signature 
VoL. x. 54 
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and official capacity, are attested by the go- 
vernor under the seal of the state. 

It is contended by the plaintiff, that the free. 
dom of the slave cannot be tried incidentally 
in this case; and that if it can, there is no 
evidence that Joshua Barnes, who appears 
to have manumitted the woman, was her mas- 
ter at the time. 

I think the freedom of the slave may well 
be offered to disprove the allegation, that the 
person to whom the defendant gave a pass, 
was not a slave of the plaintiff’s; that the de- 
fendant has a right to establish this fact in the 
present suit, withouf waiting for the -woman’s 
assertion of her freedom, in a suit against the 
present plaintiff: 

That the deed of manumission having been 
duly acknowleged and ordered in open court 
to be recorded, is a strong presumptive evi- 
dence of the freedom of the woman; and as no 
evidence contradicts it, it ought to have been 
considered as conclusive by the jury. 

At the time of the alleged ‘injury in. April 
1819, the woman had been free for about 
twenty months. She was not then the plain- 
tiff’s slave, as is alleged in the petition. 

It is said she was de facto the plaintiff's 
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slave, and the defendant had no right to aid bi hy le 


her in shaking off the yoke of slavery. 

I apprehend any man may very conscien- 
tiously assist a person, unlawfully held in sla- 
very, to regain his freedom. The attempt is, 
indeed, made at the peril of the party afford- 
ing the aid, who is liable in damages or not, 
as the freedom or slavery is finally established. 

The original of the deed of manumission, 
ought, it is said, to have been accounted for 
before the official copy from the record was 
allowed to be read, and we are said to have 
only the copy of a copy. 

This objection ought to have been made to 
the reading of the document below; and I am 
not clear that it ought to have prevailed in 
a suit between persons, neither of whom were 
parties to the deed principally; as till the 
woman was proven to be free, she could not 
have established, by her oath, the absence of 
the deed from her friends, or control, nor her 
ignorance of the place of its existence. The 
deed was never in the defendant’s possessi- 
on, and circumstances prevented his accoun- 
ting for its absence. 

We ought to reverse the judgment of the 
district court, and ours ought to be for the 
defendant. 


na 
Brows 
v8. 
ComprTor., 
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If a curator 
ad bona be ap- 
pointed while all 
the heirs are 
present, altho’ 
the appointment 
be illegal, the 
person appoint- 
ed is answerable 
as thei: agent. 
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Maruews, J. I concur in this‘opinion. 


It is therefore ordered, adjudged and decre- 
ed, that the judgment of the district court be 
annulled, avoided and reversed, and this court 


proceeding to give such a judgment as in their 


opinion ought to have been given in the court 
below; it is ordered, adjudged and decreed, 
that there be judgment for the defendant, with 
costs in both courts. 


Johnson for the plaintiff, Baldwin for the de- 
fendant. 


Re 
WARE & WIFE vs. WELSH’S HEIRS. 
Apreat from the court of the sixth district. 


Martin, J. The object of the plaintiffs is to 
obtain Mrs. Ware’s share of the estate of N. 
Welsh, her father, which cannot be done with- 
out a partition: for this purpose the district 
court directed that an inventory and appraise- 
ment of the estate should take place. It ap- 
pears that such an inventory had been made 
immediately after N. Welsh’s death, and that 
Thos. Welsh, his eldest son, one of the defen- 
dants, had taken on himself the management 
of the estate, with the consent of his co-heirs 
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of age, and among them Mrs. Ware, under the we District, 


appellation of curator ad bona of the estate. 
His mother, the'natural tutrix of the minor 
co-heirs, acquiesced in his administration — 
M‘Nutt, the husband of one of the heirs of age, 
had long before the death of N. Welsh, been 
put in possession of a tract of land, as an ad- 
vancement, without any title in writing ; after- 
wards Texada, the husband of another heir, 


a a 
Ware & wiFzE 
vs. 
WELtsu’s 
HEIRS. 


received another tract, under the same cir- 


cumstances. 
The district court decreed, that T. Welsh 


‘ should account for all the crops made on the 


plantation of the estate, since it came to his . 


hands, allowing him credit for all debts paid, 
and improvements ; that the value of the land 
in the possession of M‘Nutt and Texada, at 
the time of the last inventory, independently 
of improvements, should be collated by them, 
and that a partition be accordingly made by 
the parish court. The plaintiffs appealed. 
Although, while all the co-heirs were pre- 
sent, and the minor ones represented by their 
tutrix, there could not legally be a curator 
ad bona. 'T, Welsh must be considered as the 
agent of his co-heirs, and as such accountable 
fo them; he ought to be credited for all the 
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monies expended by him in the payment of 


debts of the estate, and- useful improven tk an 

M:Nutt and Texada are bound to return} Mart 
kind, the property which they received frog} was a p 
the deceased, as he never made any leg all private 
title to them; but they are entitled to dy f] Bernarc 
full value of all improvements made by th 4} he gave 


and _ the debts due them by the deceased. , fother of 
The decree ought therefore to be rev re jer, to 8: 
and the parties remanded before the courtg@jmortga, 


probates, for a partition, according to the use, Wh 
above principles. The costs of this appei| The: 
to be borne by. the estate. * Si aiftounce 


| ot hab 
Matuews, J. I concur in the opinion of my ™ 1 The. 


colleague. ] 
mn pny pa 


It is therefore ordered, adjudged aa aintifi 
creed, that the judgment of the district coutt ole ber 
be annulled, avoided and reversed ; and-itiy redit ' 
ordered, adjudged and decreed, that the case | The 
be removed to the court of probates for : ants “W 
partition, according to the principles abc | hefenc 
stated, and that the costs of the appeal be we | The 
borne by the estate. . intif 







Thomas for the plaintiffs, Baldwin for te 
defendants. 
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DROMGOOLE vs. GARDNER'S WIDOW & HEIRS. “sit Dien 


_ | Appear from the court of the sixth district. Daomcoorz 
| v8 


GaRDNER’S 


ia Martin, J. The plaintiff alleges, that he wrow&uxins 


’ 2 was a partner of Gardner, and paid out of his the Pe aad 
Gil private monies, a large sum to Gardner and mised, because 
" e Bernard, on account of the partnership; that psa: «go 
. he gave to Gardner a note of Scott, and an- ss an ; 
jjother of Brice and Reeves, amounting togeth- contains » noe _ | 
er, to $318, to be applied to the payment of a Te ot oh , 










és a ; . » th 
@imortgage, but Gardner applied it to his own he an te 
an evidence. 

ie [use, whereby, &e. ; : A partner has 


; b x no action 

The widow answered, she had formally re- against his part- 

; ae . ner, for any sum 
unced the community, and was therefore paidfor the part- ° 
mo nership, nor any 

: sot hiable. funds placed in 


The heirs pleaded the general issue, that if walaaioes tales 


: ° : lace, and then 
uy partnership ever existed between the only for the ba- 


aintiff and Gardner, it was instituted for his “et = 
pole benefit, Gardner lending his name: to give 
‘redit to the plaintiff, &c. 
The plaintiff had judgment for $1452 1 
, with interest from April 3d, 1820. The 
Wefendants appealed. - 
bel The statement of facts shews, that the 
Paintiff gave in evidence, two drafts of Drom- 
“@oole & Gardner, in favor of Gardner & 


the | ernard, on Bartlett & Cox, for $857° 49 
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cents, duly protested for: non-paymenty: paif 
wa by him. ; 
Harvey said, that the plaintiff and Gardne 
wivow&uxirs Were in partnership for the sale of grocerig, 


Gardner told him he would sell out, -and th 
witness might join either of the partners; th 
plaintiff said he would purchase, and did py, 
chase Gardner’s interest in the firm. . The 
witness became interested in the goods m 
hand, but he is ignorant of the terms on whi 
the. dissolution stook place. Each. partne 
complained of the other as his:debter. 







ae 


Scott deposed, he owed the plaintiff al 
$100, on a ‘note’; Gardner called and hy ; 


payment before it was due. He does notr 
collect whether it was endorsed. 
Reeves said, Brice and Reeves paid 
Gardner a note they had given the plainti 
but he does not recollect whether it was @ 
dorsed. +i opal 
Bynum, a witness for the defendants, depo, 
ed, the plaintiffand Gardner said they w 
$1000 worth of cotton, to pay an acce 
of Bartlett & Cox. Cotton was accordingly 
livered to an amount not recollected, > 
negro pledged, payment was afterwards 
by Gardner. 
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A note of the plaintiffto Gardner, for $2000, West's District. 


dated June 4th, 1819, endorsed by the wi- wor y 


dow for herself and the heirs, was produced 


to J. Rippey, with the judgment recovered wipow&Heine 


thereon by Rippey, against the plaintiff, and 
Sarah Gardner. 

A motion has been made by the plaintiff 
and appellee, that the appeal be dismissed, 
the judge having certified that the statement 
contains a note of the evidence. I think this 
motion ought not to prevail; we mnst consi- 
der the judge meant the evidence by a note . 
ofit. » 

+ On the merits, it” appears that the plaintiff 

has proven the payménts he made for the 
partnership. There is no evidence that the 
notes he had of Scott, Brice and Reeves, 
were given to Gardner, to be applied, as is 
alleged, to the payment of a mortgage; the 
presumption is, that they were given to Gard- 
ner to meet the exigencies of the firm. 

I agree with the defendants’ counsel, that 
a partner has no action against another for 
any sum paid for a partnership, or any funds 
placed in it, until a final settlement takes 
place, and then for the balance which ap- 
pears due him. 

VoL. x. 55 
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He who aille- — 


ges a fact, must 
establish it fully. 
Tt does not suf- 
‘fice, that he in- 
troduces evi- 

dence that ren- 
der it probable ; 
especially when 


' . fraud is alleged. 
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I think we ought te reverse the judgment, — | 


and ours must be for the defendants, with Costs 
in both courts. 


Matuews, J. Having examined this opini- 
on, [concur in it, beth as to the effect of the 
evidence, and principles of law therein recog. 
nised, in relation, to partners in trade, al- 
thought. would perhaps: be otherwise when an 
express*stipulation shduld be shewn, that one 
partner who paid a partnership debt, out of 
, his separate funds wagto be immediately re- 


paid. n . 


* 3 

It is therefore ordéred, adjadg ed | and & 4 
‘é * 

creed, that the judgment of the district court 


be annulled, av oided and reversed, and that 
there be judgment for the defendant with 


costs. 


Thomas for. the plaintiff, Bullard for the de- 
fendants. 


— f= 
FORT §& WIFE vs. METAYER & AL. 


Appeas from the court of the sixth district. 


Martin, J. The plaintiffs claim part of © 


two tracts of land, in the right-of Mrs. Fort. 
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in the possession of the defendants; their title n District. - 


1821. 
is not denied, but the defendants rely on the ww 


prescription of ten years. They shew that oo 
the land was granted to the widow Hymel in 
1796; that she sold it to A. Hymel in 1802, 
and that he conveyed to Metayer the part 
claimed by him in 1810, and to Rachel, that 
which he claims in 1818.. The present. suit 
was brought in 1821. 

There, is not any doubt, shat ifeA. Hiyanet 
gas a bong jide puttthaser, the defepdants plea 
must be supported. "The plaintiffs therefore 
contend ‘that he was not. 

They shew that the premises, the patent 
for which was granted to Mrs. Hymel in 1796, 


Metann SAL 


had been surveyed for her in consequence of 
the permission of the commandant of Natchi- 
téches, and the subsequent order of the gover- 
nor general, as early as 1782, in the lifetime of 
her husband, and during their marriage; that 
she inventoried them after his death, as com- 
mon property, in 1792, and that consequently 
A. Hymel, her son, from whom the defen- 
dants purchased, bought from his mother, 
in bad faith; because it is alleged, he knew the 
premises being common, one half of them be- 
longed to his father’s estate, and had descend: 
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Wes'n District. ed to himself, and his two sisters, one of _ 
“—\~ = whom was Mrs. Fort’s mother; and conses 


quently he knew that his mother sold what 
she had no right to, when she disposed of the 
sixth part of the premises, which belonged to 
her daughter, the vendor’s sister, the mother 
of Mrs. Fort. It is admitted that she had ae- 
quired the right of the other daughter to the 
estate. , ) 

The precipi de is, that A. Hymel, who was 
14 years of age at the death of his fgther, 16 
when his mother obtained a patent for the 
premises in her own name, and 24 when he 
purchased them from her, must have known 
that they constituted part of his father’s estate, 


* 


since they are the whole real property which 
appears in the inventory. 
. But the presumption is nearly as strong, that 
- his sister, the plaintiff’s mother, who is only 
two years younger than him, and who conse- 
_ quently was of age-when he acquired, and 
must have been acquainted with the sale, 
which is authentic, must have known whether 
"her property was alienated or not. 
If we add to this, that one of the defendants 
acquired this part of the land eight years after 
the sale to her brother; that she was then 29 
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years of age, and that she lived more than ten —_ District, 
years after, and died without making any ~~~ 


claim, it will appear equally improbable that 
the violation of her rights was unknown to her, 
as that it was otherwise to her brother. 

The precise time of her death does not ap- 
pear on the record, but'her name does in the 
marriage contract of Mr.-Fort, which bears 
date of May 12th, 1820; ppwards of ten years 
after the sale, to.one of the defendants, and of 
eighteen years after that to her brother. 

Every party is bound to prove his allega- 
tion, that is to say, to bring the weight of evi- 
dence on his side; it does not suffice that he 
render his allegation probable ; and he who 
alleges ill faith, is bound to the strictest proof, 
for the presumption is against him. 

In the present case, A. Hymel seeing a com- 
' plete patent in his mother’s hand, notwith- 
standing the formalities which preceded the 
' grant, shewed that the law had been applied 
to during the marriage, might well have be- 
lieved that her title was complete. He knew 
she had settled with one of his sisters for her 
share, and might believe that she had done so 
with the other, whose silence for 18 years, 
during the whole of her life, renders this more 
than probable. 
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nan —_— As to Metayer, the case stands on the safest 
~~ ground; he possessed ten years, with a title, 
ee His good faith is impeached, on ‘the only, 
Mavaran. it 


‘could not be mistaken, viz. his sale of 
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ground that he knew the widow was in posses.; 
sion of her husband’s estate, and that he was: 
a creditor of it. : . 

The silence of Mrs. Fort’s mother.as to hing 
must, in-my opinion; help the other defen 


SS ioe 





dant, whose deed from A. Hymel, is of the: 
year 1818. For this silence continued j 
Hymel exercised an act of ownership, Ww. 






of the land acquired from his mother, is evie , 
dence that his sister considered him as a fair 
purchaser. 

I think we ought to affirm the decree of ti 
district court, questioning the defendants on | 
their titles, with costs in both courts. 


Martuews, J. I concur for the reasons ad. 
duced. | 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 


be affirmed, with costs in both courts. | : 


Rost for the plaintiffs, Bullard for the defer 
dants. ve 
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West'n District. 
KEYS CURATOR vs. ODANIEL. ‘Sept. 1821. 


' 


Appear from the court of the sixth district, Ker’s 
' CURATOR 


° e ‘ : vs. 
Martin, J. Our attention is arrested ona O‘Damimr. 


bill of exceptions to the opinion of the district .A deposition 
Z . PARSE. z . must be reduced 
court, in permitting the reading of the deposi- to writing by the 
° ‘ ‘ : deponent, the 

tion of Charity Watkins, taken on a sugges- magistrate who 
° ' . receives it, or an 
, tion of her being-very old and infirm. indore per 
5 rid n : son. Itis inad- 
“-". > It appears she was in court during the trial; nil i be 

' . . ° int hand 
- was examined in part, but withdrew, unable writing % athe 
any longer to withstand an examination, being it, ot that of his 


intoxicated. On thisthe defendant's coun- ee 
‘sel objected to her deposition being read, as 
she might, ‘at another time be examined; and 
as the deposition was-reduced to writing by ' 
the counsel for the plaintiff, who sought, to 
avail himself of her testimony. 
I think the latter objection would alone 








suffice. The deposition of a witness must be 
\ reduced to writing by him, the justice, or an 
indifferent person. It is inadmissible in the 
hand-writing of the party or his counsel. 

| The judgment ought to be reversed, an/é 
j the case remanded for a new trial, with diree- 
tions to the judge not to suffer the deposjtion 
of the woman to be read; and: the costs oj thx 

appeal ought to be borne by the plaintiff and 
] appellee. | 
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West's District. Matuews, J. I concur in the opinion just 
Sept. 1821. 
wr-w pronounced. 


Ker’ 

cvnaton It is therefore ordered, adjudged and de. 

ODamixt. creed, that the judgment of the district court 
be annulled, avoided and reversed, and the 
cause remanded, with directions to the judge 
not to permit the deposition of Charity Wat. 
kins, written by the plaintiff’s counsel, to be 
read; and it is ordered, that the costs of the 
appeal be borne by the plaintiff and ap. : 
pellee. | 
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Johnson for the plaintiff, Baldwin for the de. 
fendant. : 





* * There was not any case determined ia 
the months of October or November. 











